THE 


AMERICAN LAW REVIEW. 


MARCH-APRIL, 1893. 


THE NICARAGUA CANAL WITH SPECIAL REFERENCE 
TO LEGISLATION IN CONNECTION WITH IT. 


It is not the purpose of this paper, except in the most casual 
way, to set forth the many benefits that would result from the 
construction of a canal across the Isthmus of Nicaragua. No 
one who looks at the table of distances which is appended can 
fail to see that, both from a political and a commercial point of 
view, immense advantages would immediately accrue upon the 
completion of the work, which would constantly and steadily 
increase with the progress of time. The whole country would 
share in them. The benefits to the Pacific States would be in- 
calculable; on the other side of the continent, the canal would 
have a tendency to shift the world’s center of commerce from 
London to New York; the Southern States would gain a mar- 
ket for their coal, a commodity greatly needed on the Pacific 
Coast, and eventually for their cotton; the Central and Western 
States, by means of the Mississippi, would have an outlet for 
their manufactures and other products; while the impulse that 
would be given to commerce would be felt in every quarter of 
the civilized world. 

Much has been written to this effect, and the desirability of 
the canal is very generally recognized. On the other hand, 
sufficient attention scarcely seems to have been given to the 
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diverse results that may be reached by different methods of 
procedure. 

In order that the people at large may get the full benefit 
of this great undertaking, two things are essentially neces- 
sary: 

First, the cost of the canal should be kept down to the lowest 
possible limit. The account should not be swollen by bonds 
negotiated below par, by stock given away as a bonus to float the 
bonds, nor by ruinous interest charges. If the canal is built 
by the use of inflated capital, the charges for passage through 
it will be correspondingly increased, and the much sought 
for end of cheap transportation will not be attained. It is for 
this reason, viz.: because every individual in the community is 
interested in the canal’s being built and operated as cheaply as 
possible, that government aid for the work is reasonably asked 
for. 

As government aid of whatever character, whether in the 
form of a direct subsidy, of protection, or of a simple guaran- 
tee, is a valuable interest which derives its value from the whole 
community, such aid should be granted only when the interest 
of the whole people is subserved thereby. This consideration 
brings me to the second essential feature of my plan, namely, 
that thecanal, when built, should ultimately become the property 
of the United States. In that way, and in that way only, can 
the tolls be properly regulated, and a broad public policy in the 
interest of the whole country be maintained. Either the profits 
of the canal might be a direct source of revenue to the govern- 
ment, or the broader and more liberal policy might be adopied, 
simply, to collect tolls enough to pay operating expenses and 
interest, together with such proper sum as might be fixed upon for 
a sinking fund, and otherwise to create a great public thorough- 
fare, free to all, between the two oceans. At any rate, the . 
management of the canal should forever be placed beyond the 
reach of private cabals and railroad intrigue. 

In the following discussion, I propose to confine myself to a 
consideration of the question: What is the proper direction and 
shape for legislation in this matter to take? the treatment of 
which involves an examination of the bill now pending before 
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Congress? on the subject, and the offering of such suggestions 
as would, in the writer’s opinion, add to its efficiency, and at the 
same time secure to the whole people (from whom the capital is 
derived) that profit from the undertaking to which they are 
justly entitled. 

Inasmuch as the bill alluded to radically changes the terms of 
a grant previously made by the United States to the present 
canal company, let me preface a statement of it by saying that 
that company, in addition to its franchise from the United 
States, has received very valuable concessions fram Nicaragua 
and Costa Rica, and has not only expended a large sum of 
money in the prosecution of the work, but has also shown great 
enterprise in practically demonstrating the feasibility of the 
Nicaragua site for a canal, and has thereby acquired legal and 
moral rights in the premises which entitle it to consideration in 
the passage of any measure. 

The bill we are about to consider is Senate Bill No. 1218, in- 
troduced by Senator Sherman, December 23, 1891, and is the 
same as Senate Bill No. 4827 of the preceding Congress, which 
was favorably reported to the Senate by the Committee on For- 
eign Relations, of which committee Senator Sherman was Chair- 
man. From the earnest support which the bill has received 
from Senator Morgan of Alabama, another member of that 
committee, it is sometimes spoken of as the Morgan Bill. 
Its principal provisions are the following: 

1. That the capital stock of the canal company shall consist 
of one million shares of $100 each, and no more. 

2. That all the stock of the company heretofore subscribed 
for or issued, except as provided in the act, and all contracts 
and agreements heretofore made not consistent with the pro- 
visions of the act, shall be made to conform therewith, or be 
cancelled, and the stock of said company shall only be disposed 
of as hereinafter provided. 

3. That to secure the means to construct and complete the 
canal, the company is authorized to issue $100,000,000 three 


1 Note. Reference is here made to 1893, this paper having been written 
the Congress which expired March 4, prior to that date. 
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per cent bonds, the principal and interest of which shall be 
guaranteed by the United States. 

4. That said bonds shall be secured by a first mortgage on all 
the property of the company, real, personal and mixed, now 
existing or hereafter acquired, including its concession, fran- 
chises and rights. 

5. That while the United States has full powers of foreclosure, 
they cannot be enforced until five years after the canal shall be 
in operation, provided the company during that time retains its 
control of the canal, and duly operates it. 

6. That $4,000,000 of the guaranteed bonds, or so much as 
may be necessary, shall be delivered to the canal company to 
pay for expenses already incurred. 

7. That the stock, limited by the act to $100,000,000, shall 
be issued only as follows: 

(2) That an amount of stock which at its face value shall, 
with the bonds referred to in the last preceding section, aggre- 
gate $7,000,000, may be retained by the canal company and the 
stockholders thereof, and shall be non-assessable. For the sake 
of convenience, the par value of this stock in the following 
discussion is estimated at $3,500,000. 

(b) That Nicaragua and Costa Rica shall have the number of 
shares stipulated to be given to them by the terms of their 
respective concessions, namely, $6,000,000 in the case of 
Nicaragua, and $1,500,000 in the case of Costa Rica. 

(c) That, as security to the United States for the bonds 
guaranteed, $70,000,000 shall be issued to, and in the name of, 
the Secretary of the Treasury, who shall have the right, at his 
discretion, to vote the same, either in person or by proxy; with 
an option on the part of the United States to purchase this stock 
at par at any time before the maturity of the bonds. 

(d) That the rest of the stock, $19,000,000, shall not be 
issued except when duly subscribed for, and shall not be opened 
for subscription unless, in the opinion of the President of the 
United States, it shall be needed for carrying on the work, the 
proceeds of the bonds having proved insufficient to complete it. 

While this bill contains many excellent provisions, it is still 
open to criticism. 
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Let us consider just what it is that the United States by this 
act proposes to give to the canal company, and what benefit it 
(the United States) is to derive from the grant. 

First, then, the United States is to furnish all the capital for 
the undertaking, the total estimate for construction, probably too 
little, it is true, but the basis on which the amount of bonds to 
be issued is calculated, being within one hundred million dollars. 
The security that the United States has over and above the pro- 
ceeds of the $100,000,000 of bonds, which derive their value 
from the government’s guarantee, converted into a canal wholly 
or partly completed, by which change the value may be greatly 
increased or greatly decreased, is the franchise of the company, 
previously granted to it by the United States, and the concessions 
it has received from Nicaragua and Costa Rica; this case differ- 
ing from the ordinary case in the fact that there is here no paid 
up stock, 7. e., no capital invested in stock, which is the usual 
margin of security for a construction mortgage in addition to the 
amount derived from the sale of the mortgage bonds. The 
security, in this instance, I consider ample for the reason that I 
look favorably upon the enterprise as a commercial venture, but 
I merely wish to call attention to the fact that, in the possible 
event of failure, there is no reserve security. 

- In regard to the management of the canal while building, the 
government has seemingly the fullest powers. Six out of the 
fifteen directors are to be appointed by the President, with the 
advice and consent of the Senate, and are not to be stockholders 
of the company, while seven of the remaining nine (Nicaragua 
and Costa Rica each being entitled to one) can be chosen by a 
representative of the government, namely, the Secretary of the 
Treasury, inasmuch as he is empowered by the act to vote the 
stock hypothecated with the United States, that is to say 700,- 
000 shares out of a total issued of about 810,000 shares. The 
advantages of these provisions are, I am inclined to think, more 
specious than real; for, not only is government management of 
a commercial undertaking a costly luxury, but the seven directors 
chosen by the Secretary of the Treasury will naturally be taken 
from the private stockholders who own only about 35,000 shares 
altogether, and who having a more direct and personal interest 
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in the enterprise than the government directors, will, after all, 
be likely to control the management of the company and shape 
its policy. 

There is, however, one very valuable provision in the act that 
has not as yet been considered, but its value depends on a con- 
tingency, and it is not safe to leave a vital matter of this nature 
to chance, particularly when it is handicapped by the inertia of 
getting an appropriation of $70,000,000 before it can be carried 
into effect. The provision referred to reads as follows: 

The United States shall, at any time before the maturity of 
the bonds, have the option, at the discretion of Congress, to 
purchase at par value, or subscribe for and hold, in its own right, 
all or any part of said stock so hypothecated. 

To understand more clearly the full import of this provision, 
let us suppose that the canal is a success, either as soon as it is 
completed, or within a short time thereafter, and that the cost 
of construction does not exceed the estimate of $100,000,000, 
the whole of which is derived from the proceeds of the bonds. 
It is claimed that within a year or two after the canal is opened 
it can pay, above expenses, five per cent on $300,000,000, or 
fifteen per cent on $100,000,000. While this may be an over- 
sanguine estimate for the first few years after completion, yet as 
the revenues will steadily increase with the increased tonnage 
passing through the canal, it is certainly reasonable to suppose 
that the time will come, and*that too at an early day, when it 
will be able to pay fifteen, or even twenty per cent on a cost of 
$100,000,000. Here, then, is a very valuable interest, but its 
value to the private stockholders largely depends on whether the 
United States exercises its option or not. Let us contrast the 
two cases. 

First, suppose the government avails itself of its option. By 
the terms of the bill the stock would then be distributed as follows: 
United States 


Nicaragua 
Costa Rica 


which, with the $19,000,000, unissued, makes up the total capital 
stock. 


Private stockholders, 3,600,000 
YUM 
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In this case, the private stockholders, holding altogether only 
about four per cent of the stock, would have at best but a small 
interest; and in the event of the several governments adopting 
the policy of making the canal free, that is simply collecting 
revenue enough to pay the operating expenses and the interest 
on the debt, the value of the private stock as a revenue producer 
would be nothing. This small minority of stock would, there- 
fore, be completely at the mercy of a very large majority with 
diverse interests. Of course, thus depriving the stock of its 
whole value might be held to be an unlawful infringement of the 
rights of the minority for which a remedy would lie in equity, — 
but this is a consideration apart from the main question. 

On the other hand, suppose the government does not avail 
itself of its option to purchase, what will be the result? The 
company being in a flourishing condition at or before the matur- 
ity of the bonds, which it cannot fail to be in if the canal is 
completed at the estimated cost of $100,000,000 with funds 
furnished by the government, will be able to pay off the guar- 
anteed bonds by negotiating a loan from private sources. It 
might, perhaps, be necessary for it to pay an increased rate of 
interest, but this it can well afford to do; for, as the dividends 
to be divided among the stockholders are limited to fifteen per 
cent of the cost of the canal by a provision in the concessions 
from Nicaragua and Costa Rica, any excess of income over 
fifteen per cent could go towards the payment of the interest 
account without loss to the stockholders, and in a comparatively 
short time after the canal is opened to the public, twenty per 
cent of $100,000,000, the estimated cost of construction, is 
not, as it has been said before, an unreasonable estimate of the 
earnings above operating expenses. 

The claims for which the United States was responsible being 
thus wholly extinguished, all things hypothecated as security 
would at once revert to the stockholders of the company. The 
$70,000,000 of stock conditionally transferred to the United 
States, together with the $19,000,000 of unissued stock, a total 
of $89,000,000 could then be divided among the stockholders 
in proportion to their holdings, and even allowing that two- 
thirds of the stock would go to Nicaragua and Costa Rica, 
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which might or might not be the case, there would still be left to 
divide among the private stockholders about $28,000,000. As the 
total private stock at par cost only $3,500,000, or half that sum if 
bought at fifty cents on the dollar, these stockholders would then, 
for an expenditure of probably less than two million dollars, own 
stock that, at rates considerably less than those charged by the 
Suez Canal, would yield them four and a half million annually, 
or in other words, the total value of the capital invested would 
be returned in dividends every five months. Thus the canal 
would be built by the people of the United States, who would 
run the risk of loss in case of failure, while to Nicaragua, Costa 
Rica, and the private stockholders would go the profits in case 
of success. 

The difference between the two cases being so marked, and 
the interests of the stockholders so injuriously affected by the 
exercise of its option on the part of the United States, is it not 
probable that every reason that ingenuity could devise, every 
resource that capital could bring to its aid, would be employed 
to induce Congress simply to suspend action until it was too late 
to act, that is to say, until the bonds guaranteed by the govern- 
ment had been paid, and the time for exercising an election had 
expired? 

There is only one other aspect of the bill to which I wish to 
invite attention. 

The private stockholders having so little real interest provided 
the United States exercises its option, if it should appear to be 
the well settled policy of Congress, indicated by a resolution, or 
otherwise, to purchase the hypothecated stock, and thus to 
acquire possession and control of the canal as soon as it was 
completed, the natural check to large expenditure, namely, an 
interest in the result commensurate with the magnitude of the 
undertaking, would be wanting. The large profits, if there were 
any, would come out of $100,000,000 of construction money, 
and if the cost of construction should be swelled to an aggregate 
of $200,000,000 or $300,000,000,'so much the greater would 
the chances for profit be. 

To sum up briefly, then, the bill in its present shape gives the 
company either too little or too much accordingly as the govern- 
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ment’s option is exercised or withheld, and at the same time 
leaves a loophole for extravagant expenditure. 

The essential features of a canal bill from the writer’s point 
of view are: 

First, that in consideration of the money furnished by the 
government for the purposes of construction, the United States 
should have not only the control of the canal when built (a 
phrase of vague and uncertain meaning), but also the ultimate 
ownership of it. 

Second, that while the government, by its officers duly 
appointed for that purpose, should exercise a general inspection 
and supervision of the work of construction, it should have little 
or nothing to do with the direction of matters of detail, in order 
that the company might be unhampered in its management. 

Third, that the company should have a definite object to work 
for and a fair opportunity of making a successful and profitable 
commercial venture. As the workman is worthy of his hire, so 
honest enterprise is deserving of a fair reward. 

Fourth, that the company should have a direct and substantial 
interest in the early completion of the canal, and in the reduc- 
tion of the cost of it to the lowest possible figure. 

While it is easy to criticise, it is hard to construct. The fol- 
lowing outline of a bill, however, is tentatively offered for con- 
sideration as covering the points enumerated above, and at the 
same time following as closely as possible in the lines of the bill 
we have just been discussing. 

1. The United States should guarantee an issue of one hundred 
millions of non-taxable bonds, properly secured by first mortgage, 
bearing two per cent interest instead of three, that being the rate 
at which the bonds could probably be sold at par." 


1 Since writing the above, my at- 
tention has been attracted to an article 
in the San Francisco Examiner of 
December 27, 1892, over the signature 
“ Ganges,” in which the issue of non- 
interest bearing U. S. Treasury notes 
is proposed instead of bonds. Thisis 
a very valuable suggestion, and its 
merits are obvious provided such notes 


would at all times maintain their face 
value. For it should be borne in mind 
that it is poor economy to build the 
canal with anything but the best 
money, i. e., with the dollar that will 
be universally current, and conse- 
quently will pay for the greatest 
amount of work. To attain this end, 
I would suggest that the notes in 
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2. That sixty-five or seventy millions of the stock should be 
hypothecated with the United States as security for the bonds, 
with the right on the part of the United States to acquire 
said stock, or any part of it, at any time before the payment 
of the bonds, by its assuming the payment of an equivalent 
amount of bonds, and agreeing to save the company harmless 
from any liability on account of them; and also with a similar 
right of purchase at any time after the payment of-the bonds, 
by paying for the stock its face value less any indebtedness that 
might have been subsequently contracted; in other words, 
that the United States should have the perpetual right to pur- 
chase at par that part of the stock that had been hypothecated 
with it as security for the bonds. 

3. That the bill should contain’ similar provisions to those in 
the Sherman Bill for issuing to Nicaragua and Costa Rica their 
proportion of stock, and for reimbursing the stockholders for 
the money actually expended by them in the furtherance of the 
work, as well as for the value of their shares, by issuing to them 
an equivalent in bonds or stock. 

4, That the rest of the stock, having a face value of about 
twenty or twenty-five million dollars, should be opened for sub- 
scription at par, ten per cent to be paid immediately, and ten 
per cent yearly until the whole was paid. 

5. That, at any time after ten years from the passage of the 
act, the United States should have the right to purchase, at the 
price hereinafter fixed, the private stock referred to in the last 
two sections, as well as the hypothecated stock at its face value, 
and thus to acquire the absolute control and ownership of the 


question be made a legal tender for all 
debts public and private, and be 
redeemable, upon presentation at the 
U.S. Treasury, either in gold, or in 
two per cent bonds (interest and princi- 
pal payable in gold), at the option of 
the United States, such bonds to be 
guaranteed by the government and also 
to be a first lien on the earnings of the 
canal, with the right on the part of the 
government to re-issue the notes in 


case they are paid in gold, and at any 
time to exchange bonds for notes with 
the holder’s consent. This arrange- 
ment would place the notes on a sound 
and conservative financial basis, and 
the saving in the matter of interest 
would be an illustration of the familiar 
principle of banking, except that the 
gain would result to the community 
instead of the individual. 
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canal with the exception only of the rights reserved to Nicaragua 
and Costa Rica. 

6, 7, 8. That there should be a provision limiting the rates of 
toll, a proper restriction on the company’s borrowing money, or 
incurring an interest bearing indebtedness, and a time fixed, 
about five years from the passage of the act, for the completion 
of the canal. 

9, That there should be a suitable provision for government 
inspection and necessary supervision. 

10. That the price at which the United States should have a 
perpetual right to acquire the private stock mentioned in sections 
three and four should vary with the cost of the canal, and 
should be computed in the following manner: 

The stock should command its face value if the canal was com- 
pleted for $125,000,000, and its value should rise or fall 
inversely as the cost of construction exceeded or fell below that 
amount. In case the total cost was less than $125,000,000, one- 
half, or perhaps three-fifths, of the amount saved should go to 
increase the value of the stock; if in excess of that amount, the 
decrease in the value of the stock might be reckoned in various 
ways. I offer the following suggestion, either that the stock 
lose ten per cent of its face value for every increase of $10,000,000 
in the cost of the canal, or that the price to be paid for it be 
divided into halves for every successive increase of $30,000,000. 

To the estimated cost of $100,000,000 I have, in the foregoing 
calculation, added $25,000,000, to allow for inaccuracies in the 
estimate, and to cover unforeseen contingencies. Any one who 
is at all familiar with large estimates, particularly when the 
work, as in the present instance, is novel in character, knows 
that even approximate correctness is obtained with great diffi- 
culty, and that, as a matter of fact, the first estimate is almost 
always very much below the final cost. And when we consider 
the enormous sums that have already been expended on the 
Panama Canal, and the little that has been accomplished, $150, 
000,000, or even $200,000,000, would, perhaps, be a fairer esti- 
mate than the one given above. However, the provisions of this 
section, section 10, are intended to illustrate a principle, and the 
figures therein are merely tentative and not absolute, as other 
figures could be substituted and the principle remain unchanged. 
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While the proposed bill contemplates the ultimate ownership 
of the canal by the United States, it at the same time allows the 
stockholders of the company two legitimate sources of profit; 
one, the dividends derived from the earnings of the canal from 
the time it is completed, until the government takes possession, 
a period of five years at least, provided the canal is finished 
within the stipulated time; and the other, the amount realized 
from the sale of the stock. The company would, therefore, 
have every incentive to use the utmost economy in construction 
and to complete the work in the shortest possible time. With 
promptness of action and a vigorous administration of its affairs, 
the profits would be large, while with delays and mismanage- 
ment, not only the profits, but the capital invested would vanish 
away. 

In view of the difficulties attending the preparation of a just 
and proper bill, and of the complications that may arise from dis- 
regarding the to some sacred principle of laissez faire, it may be 
asked why should the United States intervene at all, why not 
suffer this project to take the natural course of any ordinary 
commercial undertaking? There are many pertinent considera- 
tions that I pass over, the paramount reason is that this is a case 
that admits of no discretion. The construction of the canal by 
the Government of the People, for the people, is a necessity 
of the Times. If not built by the government it will, in the near 
future, be built by private enterprise at a greatly enhanced 
cost.! It is a thing thrust upon the country by virtue of its 
geographical position, its wealth, and its place among the na- 
tions of the world. The time for action has arrived, and the 
opportunity now offered cannot wisely be refused; nor is it fit- 
ting that a private corporation should be permitted to take 
possession of a great highway of the world’s commerce, and 
forever levy tribute on all who pass by. 


Gro. P. Monracue. 
Mare IsLanpb, CaL. 


1 Notre. Senator Sherman in his pay, and the discount at which the 
article in the Forum, March, 1891, company’s bonds would have to be 
names $250,000,000 as the lowest esti- sold, and suggests that it is not im- 
mate for constructing the canal with probable that the final cost would 
private capital, owing to the high rate reach $400,000,000. 
of interest it would be necessary to 
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APPENDIX A. 


(Data taken from the Information Pamphlet published by the Nicaragua Canal 
Construction Co.) 


Table of distances, in nautical miles, between commercial ports of the world, and dis- 
tances saved by the Nicaragua Canal. Compiled from data furnished by the United States 
Hydrographic Office. Length of sailing routes, approximate only. 


Advantage 


BETWEEN 


over sailing 
route. 


Around Cape 
Horn for sail- 
ing vessels, 
Via Magellan 
for full power 
steam vessels. 
Via 

Nicara, 
Cana 

Advantage 

over steam 


New York & oon Francisco 


Straits 
Acapulco.. 
Mazatlan 
Hong Kong 
Yokohama . 
Melbourne . 
Auckland, N.Z 
Honolulu, H. I 
Callao. 
Guayaquil 
Valpa raiso 


Valparaiso 
Liverpool & = ~ 


Auckland 
Guayaquil 
Callao 
Va)paraiso 
Honolulu 


Length of Canal (in nautical miles). 
New York to eastern port of Canal 


Total length of Canal (in miles of 5,280 ft.), 169}. Rivers and lakes of the country 
utilized for a distance of 1423 miles, leaving only 27 miles of canal proper. 


15,660 | 13,174 |.........| 4,907 | 10,753 | 8,267 
9,227 5,990 |......... 
12,860 12,830 9,862 3,898 | 2,998 
re =e 11,599 14,069 8,462 4,138 | 3,137 
15,480 6,417 7,063 j 6,873 
9,420 8,440 5,014 4,406 3,426 
4,254 |..........| 4,551 
ere ae 11,919 13,357 11,182 | 948 | 737 ! 
6,947 |..........| 4,673 q 
9,380 8,760 7.734 | 1,646 | 1,026 
Western port of Canal to San Francisco. 25100 
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PUBLISHED BY THE 
TECHNICAL SOCIETY OF THE PACIFIC COAST 


BIRDS EYE VIEW 
OF THE 


NICARAGUA CANAL. 
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THE LONDON (ENGLAND) NEW CHAMBER OF 
ARBITRATION. 


It was some ten years ago that the idea was first mooted of 
establishing within the city of London a chamber of arbitration 
similar in constitution and methods to the tribunals of com- 
merce existing in France, Germany, Italy and other countries, 
and which have attained much efficiency. For some considerable 
time past there had been a strong tendency in the public mind 
towards the settlement of mercantile disputes by arbitration. 
The principle of arbitration had been adopted by governments 
for the adjustment of national differences and to a very large 
extent for the purpose of settling disputes arising in every-day 
life. The result had been that practical business men had 
adopted the idea for their own advantage, and there was scarcely 
any trade association in the city of London which had not an 
arbitration committee. Those committees had done incalculable 
good. They had been the means of settling a large number of 
disputes economically and with expedition, and had prevented a 
great deal of ill-feeling and bitterness which otherwise would 
have arisen from protracted quarrels. Hence it was thought 
that if an organization could be established which would place 
arbitration within the reach of all who might want it, the 
consequence might prove to be of the most beneficial character. 

This chamber of arbitration now established in London was 
the result of the movement. It is of a public character, and 
the originators of the scheme had not far to seek to obtain the 
materials for its composition, as, taking the procedure customary 
in private arbitrations as a model the founders of the new 
chamber of arbitration had merely to deal with, and to systema- 
tize, the existing and well-known arrangements for the deter- 
mination of disputed mercantile questions. The English 
arbitration act of 1889, forming a practical codification of the 
law of the matter, aided still further in completing the matter. 
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Difficulties to be overcome were as to the co-operation of mer- 
cantile bodies and associations interested in the matter, and the 
raising of the necessary funds for the success of the scheme, 
A bill introduced into the English parliament for the establish- 
ment of tribunals of commerce to be presided over by county 
court judges with lay assessors as ** merchant judges ’’ had also 
to be reckoned with, but this bill was not ultimately proceeded 
with. 

With regard to the constitution of the new chamber it is sit- 
uated in the Guildhall, London, though the governing body, the 
corporation of London, may remove it elsewhere. The chamber 
is available both for voluntary and judicial references. The 
persons who are qualified for the position of arbitrators comprise 
British subjects who have been -established in business in the 
metropolis of London for at least seven years as_ bankers, 
brokers, merchants, or otherwise; also retired ship captains or 
masters, who have served as such on board sea-going vessels for 
at least seven years, and also such other persons as in the opinion 
of the corporation of London, shall be specially qualified. The 
corporation of the city of London, the chamber of commerce, 
and such other commercial associations and institutions as may 
be from time to time determined on, have the principal right of 
nominating to the list of arbitrators. An approved list of 
qualified persons for arbitrators has, however, to be issued and 
published by the chamber of commerce every year, the previous 
written consent of the proposed arbitrators being first obtained. 

The nomination papers together with the written consents to 
act of the persons nominated have next to be sent to the town 
clerk prior or on the 31st December of every year, and a list 
of such nominations to be printed and submitted to the court of 
common council for approval at the first ordinary meeting after 
St. Thomas’ day, unless seven days’ notice of objection to any . 
particular nomination shall have been previously given to the 
town clerk by not less than seven members of the common 
council, in which case such nominations as have been objected — 
to are, if required by twelve members of the common council 
then present, to be submitted for approval separately. The 
approval of a nomination by the court of common council con- 
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stitutes the appointment of the persons nominated to act as an 
arbitrator under the rules of the chamber for the period of one 
ear. 

The other officers of the chamber comprise the registrar, the 
deputy registrar the clerks and servants and there is also a legal 
assessor. The officials are elected every year by the London 
corporation and receive such salaries and fees as the corporation 
determines. The registrar or deputy registrar must be either a 
barrister or a solicitor and have been in practice in London for 
at least seven years prior to his appointment. The registrar’s 
duties may be pithily said to be, to receive submissions and pay- 
ments of fees and costs, to select and notify arbitrators and 
umpires, to give notice of hearing to parties, to keep a register 
of submissions, a register of awards and reconciliation and any 
other books and memoranda, and to make such returns as the 
corporation of London may direct. The registrar likewise gives 
such assistance to the arbitrator, arbitrators, or umpire as may 
be desired. The deputy registrar acts as registrar during the 
latter’s absence and discharges such other duties as the chief may 
require. These officials are permitted to have annual holidays 
and so far as regards the registrar himself he can be absent 
from duties every year for a maximum period of one month, tak- 
ing either August, September, or October, and the clerks are 
permitted such leave of absence as the registrar may direct and 
the corporation sanction. These holidays, however, it is 
expressly provided, are not to interfere with the business of the 
chamber, ‘which of course implies that the work of arbitration 
will be persistently carried on throughout the year unlike the 
royal courts of justice, which appropriate a maximum of nearly 
three months in each year besides having the Christmas, Easter 
and Whitsuntide vacations. 

As to the procedure in the chamber, all arbitrations under the 
new scheme can be held before one or two or three arbitrators, 
according as the parties may desire. The registrar selects the 
arbitrator or arbitrators from the approved list according to the 
nature of the dispute, unless the parties have previously selected 
from the list and agreed upon an arbitrator or arbitrators. As 
arule it may be taken the parties will mutually assent as to the 
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appointment of a single arbitrator, but, of course, there may be 
cases where such an agreement cannot be come to. Where the 
reference is to two arbitrators they have, prior to proceeding 
with the case, to select an umpire from the approved list, and, 
if this is not done within ten days from the appointment of the 
last appointed of them, then the registrar, on the application of 
any or either party to the reference, has to appoint an umpire, 
and then the award of an umpire so appointed is as valid as if 
he had been selected by consent of all parties. The umpire 
may, if the parties so agree, sit with the arbitrators at the hold- 
ing of the arbitration, and if the arbitrators cannot then agree 
he may make his award, and either hear the case again or not as 
may be preferred. When all the parties desire, a legal assessor 
may assend, but six days’ notice in writing prior to commence- 
ment of the case has to be given to the registrar. The registrar 
has to give five days’ notice of the time fixed for the hearing, and 
the same length of notice has to be given to the appointed party 
by the party desiring to be represented by a solicitor or barrister, 
but a clerk or other person in the employment of such party may 
represent him, or, if the place of business is more than fifty 
miles from the Guildhall, then by the permanent business agent 
in London. When the representative is not a professional 
advocate he will require a letter of authorization before taking 
part in the proceedings. The sittings of the arbitrators will be 
in private, no person being admitted during the hearing of a case 
except the parties, their legal advisers and witnesses, though the 
registrar may allow other persons to be present in the absence 
of any objection, but press reporters are not admissible unless 
by special request. In the event of the case being referred to 
three arbitrators, the award of two of them is sufficient and the 
dissentient arbitrator cannot offer any protest or assign any 
reason for dissenting. Where no two of the arbitrators can 
agree in making an award, then the registrar has to select three 
new arbitrators to hear and determine the matter and the pro- 
ceedings have to begin anew unless the parties to the reference 
can otherwise agree. The parties to a dispute may, however, if 
they think fit, jointly state a special case and agree to accept the 
decision of the arbitrator thereon. 
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With regard to the fees and costs on the reference of a case 
to arbitration, the award of the arbitrator or umpire has to be 
made in writing and the costs of the reference and award are in 
the discretion of the arbitrator, arbitrators or umpire, who have 
power to direct to and by whom and in what manner and within 
what time the same or any part thereof shall be paid, and may, 
in his or their discretion, award a gross sum to be paid for costs, 
provided that such sum do not exceed the ordinary costs payable 
between party and party. The scale of fees states that an 
arbitrator or umpire receives a fee of two guineas for the first 
hour, and one guinea an hour after. The office fees are limited 
to one guinea to include registrar’s attendance, forms, etc., but 
not stamp duties. The fee of the legal assessor is five guineas 
or ten guineas a day according as the time engaged does or does 
not exceed three hours. Witnesses are paid according to the scale 
allowed in the high court. Counsel and solicitors are remu- 
nerated on the same scale, but fees for attendances at the hear- 
ing alone are allowed. A charge is made of four-pence per folio 
of seventy-two words for all copies of documents supplied by the 
registrar. No arbitrator or umpire can receive any other than 
the prescribed fees unless the parties enter into an agreement to 
be indorsed on the submission to pay specified fees of a larger 
amount. 

This review of the constitution and methods of the new Lon- 
don chamber of arbitration will give some idea of the scope of 
the chamber but there are of course many other provisions, often 
of an elaborate nature, derived mostly from the various arbitra- 
tion acts, and dealing with such matters as the case of the death 
of any party to a submission, or the failure of an arbitrator to 
act and to enable a submission to be made a rule of court, an 
arbitrator to proceed ex parte; witnesses to be examined upon 
oath ; documents to be produced, and the hearing of a case to be 
continued de die in diem, and so forth. 

Since the rules of the chamber of arbitration have been issued 
an important provision has been made by the legal authorities, 
viz., that of a contract clause, by which parties to a contract can 
effectually bind themselves to submit any dispute arising out of 
that contract to the chamber of arbitration. 


. 
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The cause which led to the inception of this clause by the city 
solicitor was a somewhat curious one. It appears that a firm of 
Manchester merchants had used a printed clause in their con- 
tracts which recited that in the case of dispute such dispute was 
to be referred to the tribunal of arbitration of the Manchester 
chamber of commerce for settlement. On one occasion a claim 
of so small a matter as £4 arose on a duly signed contract 
containing the above named clause and as the matter was 
disputed it was decided on principle to invoke the aid of the 
tribunal. When called upon the other party to the contract 
declined the invitation. The matter was put into the hands of a 
lawyer who, after investigation, advised that there was no power 
to compel an opponent to submit the matter to arbitration except 
by taking legal proceedings, which, of course, on account of the 
smallness of the sum involved, was certainly not practicable. 
The lawyer further explained that he had carefully examined the 
rules, and had discovered that the tribunal was unable to proceed 
with any reference unless an agreement to refer the dispute te 
the tribunal had been duly signed by all parties. As one of the 
parties to the dispute declined to sign such agreement no arbi- 
tration could take place. The lawyer expressed his astonishment 
that the rules of the tribunal contained no arbitration in absentia 
clause, which was comprised in the of tribunals of arbitration 
in other centers of commerce. The London chamber of com- 
merce it appeared had rules which provided that the arbitrators 
should be at liberty to proceed in the absence of any party who, 
after reasonable notice, shall at any time neglect or refuse te 
attend on the reference, but there existed no provision to meet 
the point above indicated. As in the case of the Manchester 
tribunal the London chamber of arbitration had no power to 
proceed in a reference except an agreement to refer had been 
signed by all disputing parties. Evidently something more was 
required by which parties to a contract could effectually bind 
themselves to submit any dispute to arbitration. It was neces- 
sary to frame a contract clause which should in itself be deemed 
an agreement for submission to arbitration. This, as has been 
stated, has been done by the city solicitor. The introduction 
and advantage of such an én absentié clause is that it does away 
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with the old-fashioned compulsory signing of an agreement to 
refer. Such a contract clause as settled by counsel could be in 
the following form for general use: ‘‘ All disputes relating to 
this contract shall be referred to the tribunal of arbitration of 
the chamber of commerce to be determined in accordance with 
the rules of the tribunal.’’ A clause similar to this has been 
adopted by several tribunals of arbitration and is found to work 
satisfactorily. 

The exceedingly flexible character of the new chamber will be 
observed, but this, perhaps, is an advantage, and as power is 
given to the corporation of London after consultation with the 
chamber of commerce to alter the‘existing rules as circumstances 
require, any desirable amendments can be introduced to increase 
the facilities for the transaction of the particular class of busi- 
ness the chamber aims at. 


> F. UTTLEY. 


17 BRAZENNOSE STREET, MANCHESTER, ENGLAND. 
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POLITICS AND THE SUPREME COURT OF THE 
UNITED STATES. 


During the century of its existence as a nation under the 
Federal constitution, the conduct of no department of our 
national government has escaped the strictures of interested 
politicians, or even the animadversion of candid and intelligent 
criticism. Ifa ** fierce light beats upon athrone,”’ a light of even 
greater intensity illumines the movements of the co-ordinate de- 
partments to which are delegated the sovereignty of the Republic 
of the United States. Moving in the sphere of political activity, 
where criticism and assault are the necessities of party life, and 
acting more immediately upon the masses of the people, it is to 
be expected, that the executive and legislative departments should 
be more closely watched, and more violently assailed, than the 
judicial; but even the latter, elevated as it is above the passions 
and prejudices of party strife, has not at all times escaped the 
charge of partisanship and corruption. 

That the Supreme Court, with the possible exception of a very 
few instances, has not willfully and deliberately lent itself to 
party ends, is, we think, sufficiently obvious. That its delib- 
erations have, in general, been characterized by broad patriotism, 
stern integrity, and strong good sense; and that it has in the 
main enjoyed, and deserved, the respect and confidence of the 
people, cannot be questioned. But to say that no political preju- 
dices have swayed the court, is to maintain that its members 
have been exempt from the known weaknesses of human nature, 
and above those influences which operate most powerfully in de- 
termining the opinions of othermen. As adherence to the tenets 
of political parties has at all times, but particularly during what 
may be called the formative era, implied certain settled convic- 
tions, not only as to the propriety of particular measures, but 
also as to the more fundamental maxims of government; and as 
the judges of the Federal Supreme Court have almost without 


182 
4 
i 
| 
i 
{ 
5 
q 
4 
q 
q 
YIIM 


POLITICS AND THE UNITED STATES SUPREME COURT. 1383 


exception been selected from among the leaders of political 
parties, it will be an interesting inquiry to examine the history 
of the Supreme Court with a view of ascertaining what influence 
can fairly be ascribed to partisan prejudices, in determining 
its decisions, and in moulding our constitutional law. As inci- 
dental to this inquiry it will be instructive to note the attempts 
which have been made by Congress and by the Executive 
to influence the decisions of the court in the interests of party 
ends. 

When the first Congress was convened under the constitution, 
one of the first measures that engaged its attention was to pro- 
vide for the exercise of the judicial power conferred by that 
instrument upon the Federal government. The Judiciary Act 
became a law on September 24, 1789. By that act it was pro- 
vided that the Supreme Court should consist of a Chief Justice 
and five Associate Justices, four to constitute a quorum. In pur- 
suance of the act, Washington, immediately after its passage, 
nominated John Jay asChief Justice and William Cushing, James 
Wilson and John Blair as Associate Justices, thus giving the 
court a quorum for the transaction of business.’ All the mem- 
bers of the court were ardent Federalists. All had favored the 
adoption of the constitution. Wilson had acted a conspicuous 
part in the convention of 1787 and had been throughout a bold 
advocate of a strong centralized government. Jay although 
more moderate than Wilson was still an uncompromising Federal- 
ist. He joined Hamilton and Madison in publishing the 
Federalist, five numbers of which he himself wrote.? 

Thus Washington himself initiated the system of appointing 
political adherents, and political adherents only to places on the 
supreme bench. That system has seldom been departed from. 
The Executive has eyes for no merit save that in his own party. 
Although politicians contemptuously scout the idea that the court 
may be biased by political considerations, nevertheless a violent 
clamor is raised by them when a president ‘‘ betrays ’’ his party by 
appointing a political opponent to the bench. As has been well 


1 John Rutledge and Robert Har- 2 The 2nd, 3d, 4th, 5th and 64th 
rison were also nominated as Associate numbers, are attributed to Jay. 
Justices, but both declined. 


. 


184 27 AMERICAN LAW REVIEW. 


said by Senator Morgan of Alabama: ‘ The lawyer who aspires 
to the bench, presents as the basis of his claim the credentials , 
of strict and life-long party fealty; when his credentials are 
approved his character and abilities are then considered.’’ } 
Now that the fundamental maxims of our constitutional law 
have been definitely fixed by a long line of adjudications it is 
difficult to realize the doubts and difficulties which beset the 
court at the outset. Occupying an unique position among the 
judicatures of the world,? it found no precedents to direct it, 
and few analogies by which to guide its course along a new and 
untrodden path. We find grave doubts expressed as to whether 
it was competent for the court to declare an act of Congress void 
for repugnance to the constitution.? These doubts are by no 
means difficult to understand when considered in the light of 
judicial functions as theretofore known to history. The Federal 
judiciary however fell into an error, for which they cannot be 
so readily excused. Chief Justice Jay delivered a charge to the 
grand jury at Richmond in 1793, which charge was based upon 
the assumption that the Federal courts could exercise a common 
law jurisdictién.* The same view was entertained by Justice 
Wilson who delivered a charge to the grand jury at Philadelphia 
during the same year, and upon the strength of which one 
Henfield was indicted and tried for an offense against the law of 
nations. Henfield was acquitted by the jury. In still another 
case ® one Ravara was indicted for sending a threatening letter to 
Mr. Hammond, the British Minister to the United States. The 
indictment was not grounded upon any law of Congress but was 
sustained by Jay, C. J., and Peters, District Judge, on the theory 
that the offense was indictable at common law, and that the 
jurisdiction to try the prisoner was ** incidental to the sovereignty 
of the United States.’’ Ravara was actually tried and convicted. 
The first doubt as to the common law jurisdiction was expressed 


1 North Amer. Rey., Vol. 132, p. Van Buren in the U.S. Senate April, 
176. 7th, 1826. 

2 “There exists upon this earth, 3 Chase, J., in Hylton v. U. S.,3 
and there never did exist, a judicial Dall. 171. 
tribunal clothed with powers so vari- 4 Wharton’s State Trials, 49. 
ous and so important as the Supreme 5 Ibid. 59. 
Court.”” Quoted from Madison by § Thid. 90. 
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by Justice Chase,' and the Supreme Court finally determined, 
after some vacillation, that a Federal court has no authority to 
entertain jurisdiction of any offense, unless such power is speci- 
fically conferred upon it by statute.’ 

Contemporary history does not afford any excuse to the 
Federal judiciary for these abberrations. If there was one ques- 
tion which was more thoroughly canvassed, both in the Federal 
Convention and in the several State Conventions, than any other, 
it was the question of what powers were delegated to the Federal 
Government by the constitution. The jealousies of the extreme 
States’ right men, ever on the alert, had led them to repeatedly 
charge that the Federal Government would attempt to exercise 
powers not expressly granted, as incidental to its sovereignty, 
but the supporters of the constitution had strenuously denied that 
any such powers could be derived from that instrument, or could 
be constitutionally exercised by the Federal Government. In 
short if any principle of constitutional law was universally 
acceded to and definitely fixed by contemporaneous construction 
it was that the Federal judiciary could exercise no jurisdiction in 
either civil or criminal cases save such as was conferred by 
Congress in pursuance.of the constitution. That the members 
of the Supreme Court as it was then constituted belonged to a 
political party which conscientiously believed that the existence 
and stability of the Union depended upon a strong central gov- 
ernment, and that a liberal construction of the constitution in 
furtherance of that end should prevail, is a matter of history. 
Little doubt can be entertained therefore that these decisions 
were the result of the Federalist proclivities of the Judges, and 
it can hardly be doubted that had these cases come before the 
Court as res integra, when presided over by Taney in 1850, that 
the decisions would have been exactly the reverse. 

Hardly had the Supreme Court begun its sittings when a suit 
was instituted before it by one VanStophost, a citizen of another 
State, against the State of Maryland.’ Soon afterwards other 
similar suits were begun. Of the first nine causes that came 


1U. 8. v. Worrall, 2 Dall., 393. 32 Dall. 401. 
2 U.S. v. Hudson, 7 Cranch. 32; U. 
8. v. Coolidge, 1 Wheaton, 415. 


186 27 AMERICAN LAW REVIEW. 


before the Supreme Court seven were suits brought by individ- 
uals against States of the Union. There is no doubt, had not 
the eleventh amendment intervened, the court would shortly have 
been overrun by actions of this character. The simple fact 
that suits against sovereign States had been begun had served to 
raise grave apprehensions among those who looked upon the 
autonomy of sovereign States as essential to our political wel- 
fare. This apprehension was heightened into alarm when at the 
February term, 1793, judgment by default was entered against 
the State of New York. The public alarm was augmented into 
a frenzied clamor when at the same term the court pronounced its 
celebrated judgment in the case of Chisholm’s Exrs. v. Georgia, ? 
and declared that a State was suable in the Supreme Court by a 
citizen of another State. In this case the court for the first time 
passed upon a great constitutional question, involving the sover- 
eignty of the States and their status in the Union. The opinion 
of constitutional lawyers has, we believe, almost unvaryingly con- 
demned this decision, as unwarranted by the constitution as it 
then stood. We think this universal condemnation fully war- 
ranted by the facts of history and the principles of law. The 
extreme jealousy of the States’ right men led them to see 
encroachments upon the powers of the States in almost every 
line of the constitution. It was contended by them in the Fed- 
eral convention at Philadelphia that the provision giving the 
Federal courts jurisdiction of controversies between a State and 
citizens of other States or citizens of foreign States and the 
further provision giving the Supreme Court original jurisdiction 
of cases to which a State is a party might be held to authorize a 
suit against a State. That such an inference was totally un- 
warranted was ably argued by the Federalists in general, but par- 
ticularly by Marshall, Madison and Hamilton. Hamilton returns 
to a consideration of this subject in the Federalist, and with 
great force refutes the arguments of those who suggest that the 
provisions in question would authorize an individual to suea 
State. 


1 2 Dall. 415. 4 Ibid., pp. 533, 555. 
2 2 Dall. 419. 5 Federalist, No. 81. 
® See 3 Elliott’s Deb. 2d Ed., p. 533. 
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The same question was much discussed in the several State 
ratifying conventions, and throughout the whole course of the 
debate we find no man who advocated the adoption of the con- 
stitution putting forth the claim that that instrument permitted 
a State to be sued by an individual in the Federal courts. On 
the contrary we find those best qualified to speak emphatically 
denying that any such jurisdiction is conferred on the Federal 
government by the constitution. It is certainly undeniable that 
States were induced to ratify the constitution upon the strength 
of the representation on the part of its framers and its advocates 
that no power to hear and determine a suit instituted by an indi- 
vidual against a State was conferred by it on the Supreme Court. 
It is equally certain that the constitution would have been re- 
jected had it been believed that such a power was conferred.! 

Thus the matter stood when the case of Chisholm’s Exrs. v. 
Georgia, came before the Supreme Court. Jay, C. J., Wilson, 
Cushing, and Blair, J.’s, held that the constitution conferred 
jurisdiction upon the Supreme Court to hear and determine 
a suit brought by a citizen of another State against a State. 
Iredell, J., delivered an exceedingly able opinion to the contrary. 
It was not contended by the majority that such a jurisdiction is 


conferred in express terms, but they derive it by implication 


from two provisions of the constitution: 1. ‘*The judicial 


1 These statements appear to be 
fully justified by the history of the rati- 
fication of the constitution by the sev- 
eral States. There wasa strong party 
in nearly all the States which opposed 
itsadoption. The principal grounds of 
this opposition was that the constitu- 
tion made too great inroads upon State 
sovereignty. This hostile party was 
to some extent won over by the sup- 
porters of the constitution, who lab- 
ored to show that the States were not 
deprived of many of the essential at- 
tributes of sovereignty and among 
others retained their immunity from 
suits by individuals. Story thinks 
that in New York, Massachusetts and 
Virginia there was a decided majority 


opposed to ratification upon the first 
assembling of their conventions. See 
1 Story on Const. 199. The constitu- 
tion was adopted in these three great 
States by very narrow majorities. 
The vote in New York being 30 to 
27, in Massachusetts 187 to 168, and 
in Virginia, 89 to 79. The principal 
objection to the constitution being 
that the States were stripped of 
sovereign rights, can it be doubted 
that had it been asserted or believed 
that the constitution conferred on the 
Supreme Court jurisdiction to sum- 
mon a State before its bar, it would 
have been rejected in these States and 
hence the requisite nine States would 
not have ratified it? 
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power of the United States shall extend to * * *  contro- 
versies between a State and citizens of another State.’’ 2. «In 
cases to which a State is a party the Supreme Court shall have 
original jurisdiction.”’ Particular weight was given by the court 
to the word ** controversies,’’ as indicating that a State might be 
sued as defendant, as well as institute a suit as plaintiff. Curi- 
ously enough, although appeals are made to the authority of 
Homer, Demosthenes, Cicero, and Bacon, no resort whatever is 
had to contemporaneous exposition, and of all that had been said 
by the framers of the constitution concerning the significance 
of the clauses under construction, not a word is quoted by 
the court. It may be difficult to determine the exact weight 
to be given to contemporaneous interpretation, but it will 
hardly be denied that a written. constitution ought always to 
be read in the light of contemporary history. That even a 
generally received contemporaneous opinion will not be permitted 
to override the express words of an enactment when the force 
of the language used is entirely free from doubt is admitted. 
But here the court had before it perhaps the strongest case for 
the application of contemporaneous construction that could be 
imagined. There was presented for interpretation a part of the 
fundamental law of the Union. It was admitted on all sides — 
that the language to be construed was equivocal in character. 
Two conclusions could be arrived at. One conclusion, although 
consistent with the letter of the constitution, derives no force 
from positive words, but rests entirely upon mere implication 
from language of a permissive character. The other conclusion 
is equally consistent with the letter of the constitution, and is 
moreover sanctioned by the authentic interpretation of the 
framers of the constitution, and that instrument was, we have 
every reason to suppose, ratified and adopted by those upon whom 
it was to operate on the faith of the interpretation so placed upon 
it. Can it be doubted that in such a case contemporary construc- 
tion was absolutely controlling? But even if no force be given 
to contemporary construction the opinion of Iredell, J., seems 
to dispose of the case. The constitution, says he, must certainly 
be construed in the light of existing legal principles. Immunity 
from suits by individuals had prior to the adoption of the con- 
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stitution been an incident of State sovereignty. The sovereignty 
of the States had been modified by the adoption of the constitu- 
tion, but they had been deprived of the sovereign rights there- 
tofore enjoyed only to the extent that such rights had been 
conferred upon the Federal government, or prohibited to the 
States by that instrument. The constitution nowhere expressly 
deprives the States of the right of exemption from suits by 
individuals, but it contains a provision giving the Supreme Court 
jurisdiction of controversies between a State and citizens of 
another State, which provision cannot fairly be construed to take 
away the State immunity from suit, but it must be held simply 
to mean that should a State institute a suit on its own behalf, or 
permit itself to be sued by citizens of another State then the 
Supreme Court has jurisdiction of that controvery. The opinion 
of Iredell is certainly the ablest delivered in this case.1_ Those of 
Jay, Blair and Cushing are ingenious but have a decided flavor of 
special pleading. Wiison’s opinion is a very learned dissertation 
on various abstract questions of government, but considered sim- 
ply as a judicial opinion is certainly the most absurd to be found 
in the reports of the Supreme Court. Wilson’s opinions all show 
that he had not a judicial mind. He was a scholar and a philos- 
opher rather than a jurist. His opinions are able scholastic dis- 
sertations, but they show his grasp upon legal principles to have 
been weak. 

It seems pretty clear that the construction put upon the con- 
stitution in this case was not the necessary result of inexorable 
logic as applied to that instrument, but can be attributed entirely 
to the fact that the constitution was regarded from a strongly 
Federal point of view. It is the habit of those trained in the 
law to bestow little attention upon their individual views or 
prejudices. Recourse is at once had to the precedents which 
constitute the authoritative basis of the law. Individual opinions 
are put aside and the attention entirely given up to the task of 
extracting from those precedents the principle which is to control 
the case. But when the lawyer or judge sets out upon a course 
where he derives no guidance from the light of precedents, he is 


1 Justice Bradley in Haus v. Louisiana, 134 U. S. 1, says Iredell. was 
“clearly right.” 
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reverted entirely to his own reason, and his conclusions will be 
largely controlled by the influences, opinions and prejudices to 
which he happens to have been subjected. So it was with the 
Supreme Court when it first commenced its constitutional con- 
structions. Although some guidance was to be derived from the 
general maxims furnished by the law for the interpretation of 
written instruments, still the roll upon which our constitutional 
law was to be inscribed was a fabula rasa, and the conclusions 
reached were determined not so much by the necessities of a 
rigorous logic, as by the point of view from which that instru- 
ment was regarded. 

Jay resigned the place of chief justice in 1795. He ex- 
erted little lasting influence upon our constitutional law. The 
only important principles to which be gave his sanction, the 
assumption of a common law jurisdiction by the Federal courts 
and the right of a citizen to sue a State being shortly afterwards 
corrected, the one by overruling decisions, and the other by con- 
stitutional amendment. He was succeeded as chief justice by John 
Rutledge, of South Carolina, who was nominated by Washington 
during the recess of the Senate and took his seat on the bench 
at the August term, 1795. Rutledge appears to have taken part 
in but one decision. His nomination was rejected by the Senate 
solely upon the ground that he had denounced Jay’s treaty. 
Rutledge’s rejection by the Senate gives singular evidence of the 
bitterness of party strife during this period. Hostility to 
France and friendship for England were regarded by the Fed- 
eralists as essential elements of political faith, and the touch- 
stone of political loyalty was a favorable view of Jay’s treaty; a 
measure which fully deserved the unqualified condemnation 
bestowed upon it by the Republicans. 

Upon Rutledge’s retirement he was succeeded as chief justice 
by Oliver Ellsworth, of Connecticut, who curiously enough as a 
member of the Senate had voted in favor of the rejection of 
Rutledge. Ellsworth’s principal title to fame rests upon his 
authorship of the Judiciary Act of 1789, which is justly regarded 
as one of the most admirable pieces of legislation ever struck off 
at a single blow. His services upon the bench were of short 
duration, and unimportant in character. 
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At the same term of the court at which Ellsworth took his 
seat as Chief Justice, Samuel Chase was sworn in as an Associate 
Justice of the court. Justice Chase was a bitter Federalist, and 
when he mounted the Supreme Bench he appears to have taken 
his politics with him. He was so able a judge, so passionate a 
character, and had so stormy a career, that we cannot forbear 
to make some mention of the part he played in the contests of 
the day. For the judicial office, no man was better qualified 
by learning and ability and perhaps none less so by tempera- 
ment and manner, than Judge Chase. Endowed with great per- 
sonal courage, possessed of great learning in the law, he was at 
the same time so fierce a partisan, so rude, so overbearing and 
so insolent, that his good qualities were overshadowed and swal- 
lowed up by his political rancour. Before coming to the su- 
preme bench he had had a stormy career as a member of the 
General Court of Maryland. He seemed never so well satisfied 
as in the midst of tumult, or while holding autocratic sway over 
a trembling and awe-stricken bar. While engaged in the trial 
of civil cases in the cool atmosphere of the Supreme Court, he 
seems to have displayed a moderate temper and his opinions are 
of the highest order of merit. But when engaged on circuit in 
the trial of cases of a political character he apparently abandoned 
himself to the domination of political passion. Story called him 
the American Thurlow.”’ 

Political feeling never ran higher than at this period. The 
attitude of the government towards France and the Alien and 
Sedition laws had divided the country into two parties regarding 
each other with the utmost hatred and suspicion. Chase was 
an uncompromising supporter of the Alien and Sedition laws. 
An opportunity was soon afforded him to display his re- 
markable method in the conduct of nisi prius trials. Shortly 
after his elevation to the Supreme Court he presided over the 
trial of John Fries, one of the ‘* Northampton Insurgents,’’ who 
was tried for treason at Philadelphia in May, 1800.1 Chase’s 
conduct upon this occasion was so arbitrary and overbearing as 
to drive Messrs. Lewis and Dallas, the prisoner's counsel, out of 


1 For an account of this trial see Wharton’s State Trials, p. 482. 
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the case. Upon the withdrawal of the defendant’s counsel, 
Judge Chase inquired of Fries if he desired the court to assign 
other counsel. Fries replied that he would expect the court to 
be his counsel. ‘‘ Then,’’ replied Chase, *‘ by the blessing .of 
God, the court will be your counsel, and will do you as much 
justice as those who were your counsel.’’ The prisoner was 
found guilty, but was pardoned by the President. The Phila- 
delphia bar, after inquiring into Chase’s behavior at this trial, 
resolved not to appear before him while on the circuit.! 

An opportunity was soon afforded Chase for indulging himself 
in the congenial task of enforcing the Sedition law. The cele- 
brated Doctor Cooper was tried before him at Philadelphia, in 
1800, for a seditious libel. His conduct in this case was much 
more moderate than was usual with him. But after Cooper 
had, under the court’s instructions, been found guilty, Judge 
Chase, in passing sentence, so far forgot himself as to observe 
that there had been some intimation that the prisoner’s fine was 
to be paid by the political party to which he belonged, and that 
if the court believed that were so it would fine him the full 
penalty of the law, but if the fine were to be paid by Dr. Cooper 
personally, the Court would make it a moderate one. Judge 
Peters prudently interposed and said, ‘‘ I think we have nothing 
to do with parties.’’ Doctor Cooper, however, assured the court 
that he expected to pay the fine personally. Whereupon the 
court ordered him fined in the’sum of four hundred dollars.’ 

In 1801, during the political contest between Adams and 
Jefferson, Chase vacated his seat in the Supreme Court, leaving 
the court without a quorum, in order to ‘* stump”’ the State of 
Maryland for Adams. At Elk Hill he delivered a political har- 
angue several hours long, to hear which nearly all Maryland 
is said to have been collected. Shortly after completing his 
labors upon the hustings, Chase started for Richmond to hold a 
circuit court. Before leaving Annapolis, Luther Martin had 
given him a copy of Callender’s book ‘** The Prospect Before 
Us,”’ asking him to look it over and take such action as he saw 
fit when he got to Richmond where Callender then resided. 


1 Wharton’s State Trials, p. 42. 2 Tbid., 659. 3 Ibid., p. 45. 
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Chase promised to do so and observed that he would * teach the 
lawyers of Virginia the difference between the liberty and 
licentiousness of the press.’’ It would be difficult indeed to 
imagine the resentment that must have filled Chase’s breast, 
when he opened Callender’s book, and read such sentences as 
the following: ‘* The reign of Mr. Adams has been one continued 
tempest of malignant passions * * * the grand object of 
his administration has been to calumniate and destroy every man 
who differs from his opinions. Take your choice between 
Adams, war and beggary, and Jefferson, peace and competency.”” 

Chase’s temper must have been at boiling point when he 
reached Richmond, and in the trial of Callender which followed, 
he was as violent and as overbearing as a Coke or a Jeffries. 
Callender was indicted, tried and convicted at the same term of 
the court, an expedition theretofore unknown to the criminal 
jurisprudence of Virginia. 

After the indictment had peen found against Callender, Chase 
told the marshal, ‘‘ not to put any of those creatures called 
Democrats on the jury.”’ After summarily overruling several 
preliminary motions made by the defense, there was begun a 
trial, perhaps the most remarkable to be found in the annals of 
our criminal law. Every point on which the defense rested was 
promptly swept from under them by the contemptuous and 
arbitrary decisions of Judge Chase. The defense proposed to 
prove the truth of the alleged libelous matter. A witness was 
called to prove the truth of part of the facts constituting the 
supposed libel. Chase rejected the testimony offered because 
that witness was unable to testify to the truth of ail the facts set 
out in the indictment as libelous. Wirt then attempted to argue 
to the jury that the Sedition law was unconstitutional, but Chase 
interrupted him: ‘‘ Take your seat, sir! You can’t argue to a 
petit jury that a law of Congress is unconstitutional. I am ready 
to explain my reasons for so holding. Hear my words! I wish 
the world to know them. My opinion is the result of mature 
reflection.’ Chase then took from his pocket a bulky manu- 
script and proceeded to read a very long opinion upon the con- 
stitutionality of the Sedition laws. Chase is said to have treated 
the distinguished counsel who appeared for Callender with the 
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utmost contempt throughout the trial, frequently saying to Wirt, 
who was then a middle-aged widower with a family of children, 
«* Sit down, young man!’’ The fourth article exhibited against 
Chase upon his impeachment in 1803, charged him with * rude, 
contemptuous and indecent conduct ’’ during this trial, and the 
vote upon that article was, guilty 18, not guilty 16.1 The first 
article of impeachment was grounded upon Chase’s conduct at 
the trial of Fries, the second, third, fourth, fifth and sixth 
upon his conduct at the trial of Callender. He escaped by 
the narrow path which lies between a majority and the 
necessary two-thirds vote. We think this termination of the 
case fortunate. He was by nature a bitter partisan and he 
had not the greatness of mind which enabled him to smother, 
or the tact which permitted him to dissemble, his prejudices, 
He erred in having a temperament ill-suited to the judicial 
office. We do not think his conduct was characterized by that 
deliberate criminal intent which merited the condemnation of 
‘* guilty.’? The impeachment is said to have completely tamed 
his fiery temper, and to have somewhat broken his spirit. 

At the close of Adams’ administration we meet with, what 
appears from all the evidence, to be an attempt at political tam- 
pering with the Federal judiciary. We refer to the celebrated 
episode of the ‘* midnight judges.’’ After it became known that 
Jefferson would succeed Adams as President and that the suc- 
ceeding House of Representatives would be largely Republican, 
Congress during the very last days of the session passed an act 
providing for the appointment of three circuit judges in each of 
the six districts except the sixth, where one circuit judge only 
was to be appointed. The act further provided that upon 
the occurrence of the next vacancy in the Supreme Court, that 
such vacancy should not be filled, but that thereafter the 
Court should consist of five judges only, a Chief Justice and . 
four Associate Justices.? The haste with which this legislation 
was accomplished, and the indecent precipitation with which 
the appointments of the Circuit Judges were made, all indicate 
that the whole matter was a political intrigue rather than an 


1 For full details of Callender’s 2 The act was passed February 13th, 
trial, see Wharton State Trials, 688. 1801. 


XUM 


POLITICS AND THE UNITED STATES SUPREME CouRT. 195 


effort to supply the legitimate demands of litigants. When 
Levi Lincoln, Jefferson’s acting Secretary of State, took pos- 
session of his office, early on the morning of March 4th, 1801, 
he found Marshall, his predecessor, still busily engaged with 
several assistants in filling up the commissions of the judges, 
which were being rapidly conveyed by a messenger to President 
Adams to be signed.? 

The history of this period shows very clearly that the business 
of the Federal courts did not at this time require the erection of 
additional courts, or the appointment of additional judges. A 
statement read at the time in Congress showed that the total num- 
ber of causes then depending in the Federal District courts was 
1,500 and that the average number disposed of annually was 800, 
the number of cases disposed of annually being somewhat in ex- 
cess of the number of new suits instituted. It was further shown 
that a considerable decrease in the number of cases brought in 
the Federal courts was to be expected thereafter as a large pro- 
portion of the suits theretofore instituted were brought for the 
recovery of British debts, and that this class of litigation was 
rapidly diminishing.? There was certainly nothing so alarming 
in this situation as to require the immediate creation of sixteen 
additional judgeships, and the appointment with lightning-like 
rapidity of sixteen judges. 

The Supreme Court was then composed entirely of Federalists, 
and as there was a great dearth of business in that court, and no 
possible excuse for increasing the number of judges upon it, the 
Federalists attempted to spike the guns of the enemy by enact- 
ing that the next vacancy occurring in the court should not be 
filled, thus deferring as far as possible the time when a Repub- 
lican could expect to find a place on that court. In view of all 
the circumstances surrounding this transaction, there can be little 
doubt thas this legislation owed its origin to the profound dis- 


1 Parton, “Life of Jefferson,” p. this instance the facts rest on good 
586. Magruder (“‘Life of Marshall,’ p. authority. He derives them from 
157) attempts to show that the state- ‘‘ Jefferson’s Domestic Life,’”’ written 
ment of Parton concerning this trans- by his Granddaughter. 
action is not to be believed. Parton is 2 3 Annals of Cong. 26. 
certainly not always reliable, but in 
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trust with which the Federalists viewed the party which was about 
to succeed them, and their desire to erect a barrier against what 
they termed the ‘ sans cullottism ’’ of the Republicans. 

The new Congress was much embarrassed as to the course to be 
pursued. The question was presented whether it was competent 
for Congress to legislate a judge out of office. The Republicans 
felt that there had been an improper effort on the part of the Fed- 
eralists to project their influence forward after they became 
aware that the people had taken the reins of government from their 
hands. It was hotly contended by the Federalists that the con- 
stitutional provision as to judicial tenure forbade the repeal of the 
act of 1801. The debate on this subject was very exhaustive and 
interesting. The view of the Republicans was that the provision 
in question contemplated two distinct safeguards. The clause 
which provided that the Federal judges should hold office dur- 
ing good behavior was a prohibition on the President’s power of 
removal, and the clause directing that their compensation was not 
to be diminished during their continuance in office was a check on 
Congress. The constitution, they contended, does not ordain 
that Congress shall not have power to abolish a court, but simply 
directs that while there is a court, the salary of the judge of that 
court cannot be diminished. Whatever may be the merit of 
this constitutional argument it prevailed, the act of 1801 was 
repealed in April, 1802, and the ‘* midnight judges’’ were no 
more. 

When we reflect how much our constitutional law owes to the 
genius of Marshall, it is interesting to note the fortunate series 
of accidents which led to his appointment upon that court over 
which he presided with such transcendent ability for so many 
years. When Ellsworth resigned the office of Chief Justice in 
1800, Adams appointed Jay for the second time but he declined. 
He then tendered the appointment to Associate Justice Cush- 
ing, but Cushing’s modesty was so great as to lead him also 
to refuse the office. Then and not till then did the judicial 
ermine fall upon the incomparable Marshall. Circumstances had 
combined to make Marshall an advocate of a strong National 
government. He wrote to a friend: ‘I am disposed to ascribe 
my devotion to the Union and to a government competent to its 
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preservation at least as much to casual circumstances as to judg- 
ment.’’ He had grown up at a time when State lines and State 
jealousies were effaced by the united resistance to a common foe; 
he as a mere boy entered the Federal army and served through- 
out the war of the Revolution, and as he himself expressed it, he 
was ** confirmed in the habit of considering America as my coun- 
try and Congress as my government.’’? Space will not permit a 
notice of that series of great constitutional decisions rendered by 
the court during Marshall’s incumbency, beginning with Mar- 
bury v. Madison? and ending with Worcester v. Georgia.? He 
sketched the outlines broadly, laid the foundations deep, and 
buttressed them with adamantine logic. 

The political complexion of the Supreme Court while Marshall 
presided over it was nominally Democratic, but so completely was 
the court dominated by the strong mind of Marshall that it may 
be considered as having been controlled by Federalist influences 
throughout his career. It may be regarded as one of the most 
fortunate circumstances in our history that this great man was 
called to preside over this court at this time. There can be no 
doubt that we owe the liberal character of our constitutional ju- 
risprudence to him. It was Marshall that fixed and crystallized 


its leading doctrines, and the impress left by him upon our con- 
stitutional law will be obliterated only when the present fabric of 
government is swept away. 

Marshall died in 1835 and was succeeded by Roger B. Taney 


1'Van Santvoord Lives of Chief 
Justices, 314. 

21 Cranch, 137. 

* 6 Peters, 523. 

* The controling influence of Mar- 
shall during his career on the bench is 
put in a clear light by the following 
statistics. While he was on the bench 
the court heard 1,106 cases in which 
opinions were delivered. Of these 


sents. On a constitutional question 
he dissented but once, in the case of 
Ogden v. Saunders. Prior to Mar- 
shall’s accession there had been but 6 
opinions involving constitutional law. 
During his career on the bench there 
were 62 opinions dealing with constitu- 
tional questions; of these, 36 were de- 
livered by Marshall, and 26 by his 
associates. (These figures are taken 


opinions, he personally delivered 519. 
The remainder were divided among 15 
judges who were his associates. Of 
the enormous number of opinions de- 
livered by Marshall 8 only were dis- 


from a lecture before the Political 
Science Association of the Unjversity 
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of Maryland. Taney was a lawyer of great ability and wide 
experience. He was a strong Democrat and an enthusiastic 
adherent of Andrew Jackson. Jackson appointed him Attorney. 
General. Jackson’s pet political scheme was the destruction of 
that ‘* monster ’’ the Bank of the United States. The first move 
in the war on the Bank was the celebrated ‘* removal of depos. 
its.”” Jackson’s Secretary of the Treasury, Duane, having 
declined to remove them he dismissed him from office and trans. 
ferred Taney from the post of Attorney-General to that of Secre. 
tary of the Treasury. Taney at once carried out Jackson’s plan, 
issuing the necessary order on September 24th, 1833. Taney 
was much abused for his part in this transaction. Clay de. 
nounced him as the * pliant tool’’ of the administration. It is 
however very clear that Taney had conscientiously concurred with 
Jackson as to the propriety of this step, long before he had any 
idea that he would be personally called upon to do the act.? 
With the accession of Taney a marked and immediate change 
took place in the character of the decisions of the Supreme 
Court. Already Democratic the Court had become more so by 
the Act of 1837, which increased the number of judges to nine, 
Marshall’s influence being withdrawn, Story alone remained true 
to the Federalist principles. Several facts serve to give us the 
amplest proof of the radical character of the change in the court. 
The case of Briscoe vy. The Bank of Hentucky,® had been 
argued before the court while Marshall occupied the bench. 
The question presented was whether the issue of certain notes 
by the Bank, the stock of which was owned entirely by the State 
of Kentucky, was prohibited by the constitutional provision that 
no State shall ** emit bills of credit.’”? The court as then consti- 
tuted were of opinion that the notes were bills of credit and that 
the case was controlled by the former decision of Craig v. Mis- 
souri. Marshall having died before the court delivered its 
decision the court requested that the case be re-argued. It was 
now held by the entire court with the exception of Story that 


1 Von Holst Const. His.,2 vol.,p.55. matter of the removal of the deposits. 
2 See Tyler’s Life of Taney. Dr. 2 Const. His. 65. 

Von Holst says the only merit of this ® 11 Peters, 257. 

book is its vindication of Taney in the 
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the notes in question were not ‘bills of credit’’ within the 
meaning of the constitution. Judge Story in his dissenting 
opinion says: ‘* When this cause was formerly argued before 
this court a majority of the judges who then heard it were 
decidedly of opinion that the act of Kentucky establishing this 
bank was unconstitutional and void as amounting to an authority 
to emit bills of credit, within the prohibition of the constitu- 
tion of the United States. In principle it was thought to be 
decided by the case of Craig v. State of Missouri. Among that 
majority was the late Mr. Chief Justice Marshall, a name never 
to be pronounced without reverence. A majority of my breth- 
ren have now pronounced the act of Kentucky to be consti- 
tutional. I dissent from that opinion, and retaining the same 
opinion, which I held at the first argument, in common with the 
Chief Justice, I shall now proceed to state the reasons on which 
it is founded.” 

The well-known case of the Charles River Bridge Co. v. The 
Warren Bridge, also serves to show the change that had come 
over the court with Taney’s accession. The case was first argued 
at a former term when Marshall presided over the court, but there 
being a difference of opinion among the judges the case was held 
under advisement for a year, and then ordered to be re-argued. 
We have Story’s authority for the statement that Marshall con- 
curred with him in holding the act of Massachusetts incorporat- 
ing the Warren Bridge unconstitutional and void as impairing 
the obligation of a contract. Upon the second argument Taney 
for the first time delivered the opinion of the court, and held that 
the act chartering the Warren Bridge was constitutional, as a 
contract not to charter another bridge to the injury of the Charles 
River Bridge could not be implied as part of the latter’s charter. 
Story again delivered a vigorous and elaborate dissenting opinion 
holding the act unconstitutional. Story was so much excited at 
this change in the views of the court that he wrote to Judge 
McLean, ‘‘ There will not be in our day, I fear, any case in which 
alaw of aState * * * will be declared unconstitutional, for 
the old constitutional doctrines are fast fading away, and a - 


1 11 Peters, 420. 
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change has come over the public mind from which I augur little 
good. Indeed, on my return home I came to the conclusion to 
resign, but my friends have interposed, and I shall remain on the 
bench, at least for the present.’’! 

A rapid succession of cases show the tendency to a more strict ' 
construction of the constitution and a more liberal allowance of 
power to the States as against the National government. The 
License Cases? are particularly interesting to us who have fallen 
on the times of the Original Package decision. In these cases 
the Supreme Court sustained the license laws of Massachusetts, 
Rhode Island and New Hampshire. The New Hampshire case 
arose under an act which subjected every person who sold any 
spirituous liquors without first having obtained a license to certain 
penalties therein specitied. The.defendant, Pierce, not having 
a license, purchased a cask of gin in Boston, shipped it coast- 
wise to Piscataqua Bridge in New Hampshire, and there sold it 
in the original barrel. He was indicted and fined. The Supreme 
Court affirmed this judgment. Taney and the majority of the 
court rest their decision upon the ground that the authority to 
regulate commerce between the States is not exclusive in the 
United States, and in the absence of regulations by Congress it is 
competent for the States to legislate upon the subject. 

As the questions involved in the Dred Scott decision® have 
been rendered obsolete by the progress of events it would be an 
unprofitable task to discuss the merits of that decision. We 
propose to limit ourselves to the consideration of what, if any, in- 
fluence partisan bias exercised upon the court. One political party 
denounced the decision as controlled by partizanship and being 
in violation of the plain letter of the constitution. The other 
applauded it as a just interpretation of that instrument. Doctor 
Von Holst in the last volume of his Constitutional History makes 
the charge that the ‘ slavocracy’’ had ‘* packed ’’ the Supreme 
Court in order to perpetuate and extend slavery. The evidence 
upon which this charge is based, although long drawn out, 
amounts to nothing more than this: that the Democratic party, 
which as a party, accorded with the South in its views of slavery, 


1 4 Story’s Life and Works. 2 5 How. 505 3 19 How. 393. 
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had like all other parties, appointed its own adherents to places 
on the supreme bench, and that the judges so appointed presum- 
ably shared its views as to the institution of slavery. While we 
do not believe that in passing upon this case any judge sub- 
yerted his judgment to further the ends of any political party, 
we still think that political bias had a good deal to do with 
determining the views of the members of the court. 

When the Dred Scott case came before it the court was com- 
posed of eight Democrats and one northern Whig. Of the eight 
Democrats one was publicly known to have strong sympathy for 
the ‘‘ free soil’? movement.' Seven Democrats constituting the 
majority of the court held that Dred Scott was not a citizen of 
Missouri within the meaning of the constitution of the United 
States and hence was not entitled to invoke the jurisdiction of 
the Federal courts. Two judges dissented, one a Whig, the 
other a Democrat, with anti-slavery sympathies. Of the major- 
ity of the court five were from slave States and two from free 
States, while the dissenting judges were both from free States. 
The difference of view between the majority and minority was 
fundamental and irreconcilable. The majority start from the 
conception of the slave as property. The minority conceive of 
aslave as a person, and hence prima facie having the rights of 
other persons, and to be deprived of those rights only so far as 
constitutional municipal enactments operate to restrict them. 
Enactments designed to strip a person of rights are to be strictly 
construed. The ratio decidendi of both the majority and min- 
ority seems to warrant the assertion that the political opinions 
of the members of the court controlled their public judgment, by 
determining the point of departure. 

In theory the three departments of the Federal government 
are co-ordinate and independent. The history of the period 
immediately succeeding the late civil war shows the weakness of 
the judicial department as compared with the strength of the 
legislative. It is perhaps one of the necessary defects of a 
government of checks and balances, that those checks can never 


1 Justice McLean was much identi- ‘‘ Free Soil” convention, which met at 
fied with the movement to restrict the Buffalo in 1848, as a candidate for the 
spread of slavery. He was beforethe Presidency. 


le 
yf 
n 
e 
y 
n 
it 
e 
e 
y 


202 27 AMERICAN LAW REVIEW. 


be made entirely effectual; and that while the legislative 
department, accustomed, as it is, to expect the supervisory con- 
trol of the judiciary, feels llittle personal responsibility, it will 
nevertheless think itself at liberty to circumvent the judiciary 
when it can do so. 

When Congress after the civil war fixed upon its policy of 
reconstruction it determined to suffer no hand to stay its course. 
The right of Congress to deal with the jurisdiction and constitu- 
tion of the Federal courts gave to it the desired control. In 
vain might it be urged that Congress had no powers save such as 
were conferred by the constitution, and that it was usurpation 
when it passed beyond them. It vain might it be reiterated 
that it was the duty of Congress to facilitate rather than obstruct 
the bringing of its measures before the Supreme Court, and that 
it should court rather than evade an inquiry into the constitu- 
tionality of its enactments. The legislative tampering with the 
judiciary began shortly after the controversy between President 
Johnson and Congress sprang up. Fearing that Johnson might 
appoint persons who shared his views of reconstruction, to 
vacancies on the Supreme Bench, Congress passed the act of 
July 23d, 1866, which provided that no vacancies on the Supreme 
Court should be filled until the number of associate justices 
should be reduced to six, four to constitute a quorum. 

The history of McCardle’s Case} shows us perhaps the weak- 
est spot in our system of government. McCardle was arrested 
by order of one of the military commissions which were estab- 
lished in the South in furtherance of the Congressional plan of 
reconstruction. He at once sued out a writ of habeas corpus 
in the United States Circuit court. The Circuit court having 
remanded him to custody an appeal was taken to the Supreme 
Court under the act of February 5th, 1867, which act gave the 
Circuit court the right to grant writs of habeas corpus and also 
gave a right of appeal in such cases to the Supreme Court of the 
United States. The primary design of this act was to secure 
to persons who had lately been emancipated their personal 
liberty. Congress, already disconcerted by the decision of the 


1 Ex parte McCardle, 7 Wall. 506. 
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Supreme Court in Hx parte Milligan, viewed with alarm the 
probability that the act of 1867 would enable McCardle to test 
in the Supreme Court the constitutionality of its reconstruction 
measures. After McCardle’s case had been argued in the Su- 
preme Court, and while the court held it under advisement, 
Congress passed the act of March 27th, 1868, repealing the 
former act so far as it gave the right of an appeal to the 
Supreme Court in habeas corpus cases. The admitted design of 
this act was to prevent a decision of McCardle’s case, and it was 
boldly suggested that it should be styled ‘* An act to prevent 
the Supreme Court from deciding McCardle’s case.’ The Su- 
preme Court held that the act of March 27th, 1868, deprived 
it of jurisdiction to pass upon the case, and the appeal was 
accordingly dismissed. 

No account of the relations of the Supreme Court to political 
parties would be complete without some mention of the Legal 
Tender Cases. A great deal has been said and written about 
these decisions, and writers of respectability have charged that 
the first decision upholding the legal tender act was the result of 
adirect bargain between the existing Administration and judicial 
appointees. No evidence has been adduced to make such a charge 
good, and we believe it to be unfounded. We think, however, 
that the candid inquirer will be irresistibly led to the conclusion 
that party affiliations and opinions had some part in determining 
the course of these decisions. 

In the first legal tender case of Hepburn v. Griswold,' the act 
of 1862 making the notes of the United States a legal tender for 
debts both private and public, is declared unconstitutional so 
far as that act attempts to make such notes a legal tender for 
private debts contracted before its passage. Chief Justice Chase 
delivered the opinion of the court and after specifically examin- 
ing the several powers, to declare war, to regulate commerce, to 
borrow money, to coin money and regulate its value, he concludes 
that the power to make United States’ notes a legal tender for 
private debts cannot be derived from any one of such powers 
standing alone, or from all of them considered together, nor is 


18 Wall. 603. 
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such a power auxiliary to any authority expressly conferred on 
the United States. He further holds that the making of such 
notes a legal tender is a taking of private property without just 
compensation, and is not ** due process of law.’’ In this cage 
Justices Miller, Swayne and Davis dissented." 

The second legal tender case, nox vy. Lee* came before a 
court of different political complexion from that which had 
passed upon Lepburn v. Griswold. The resignation of Justice 
Grier and the act of 1869 increasing the number of justices to 
nine had required the appointment of two new judges. Justices 
Strong and Bradley had mounted the bench to fill these places. 
The court as now constituted overruled Hepburn v. Griswold and 
held that Congress had the power to make United States’ notes a 
legal tender for private debts previously contracted. Chief 
Justice Chase, and Justices Clifford, Field and Nelson dissented 
from the opinion of the majority. The opinions of Justices Strong 
and Bradley, who very properly took it upon themselves to voice 
the altered views of the court, are far from being satisfactory. 
They give expression to some of the most lax and dangerous doc- 
trines that have ever emanated from the Court. The opinions are 
throughout characterized by the utmost vagueness, and nowhere 
does the court condescend to lay its finger on the clause of the 
constitution from which the power it upholds is derived. ¢ Its 
existence may fairly be deducable from more than one of the 
substantive powers or from all 6f them combined.’’ The court, 
however, expressly disclaim any attempt to derive the right from 
the power to coin money and to regulate its value. They 
apparently rest the authority of Congress upon the war power: 
**It is not to be denied that acts may be adapted to the exercise 
of lawful power and appropriate to it in times of exigency, which 
would be inappropriate at other times.’’ * 

The third case, known as the Legal Tender Cases,‘ arose under 
the act of Congress authorizing the re-issue of the legal tender 


1 Justices Grier, Nelson, Field and 3 Justices Swayne, Davis and Miller 
Clifford concurred with the chief concurred in the opinion of Justices 
justice who delivered the opinion of Strong and Bradley. 
the court. 4110 U. S. 421. 

2 12 Wall. 457. 
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notes, As these notes were re-issued in 1878, the circum- 
stances attending their issue deprived Congress of whatever 
authority the necessities ‘of war might in the opinion of the 
cowt have invested it with. The court however by a major- 
ity of eight to one upheld the act declaring the re-issued notes 
a legal tender.’ The opinion of the court is weak, incoherent, 
and uncandid. The power to make the re-issued notes a legal 
tender is now derived from the authority to ‘* borrow money ”’ 
and to regulate the value of coin. This case purports to rest 
upon the authority of Knox v. Lee, but, as we have seen, that 
case draws the authority to make United States notes a legal 
tender from no such source as that from which the court 
now derives it. Justice Field’s dissenting opinion in the 
Legal Tender Cases is one of the most lucid and cogent 
pieces of judicial reasoning to be found in the Supreme 
Court reports. A very careful analysis of the scope of the 
authority conferred on Congress to borrow money, leads him 
to conclude that the incident of legal tender is not auxiliary to 
that power, but is nothing more nor less than the exercise by 
Congress of the power to make a forced loan. Justice Field’s 
opinion is well worthy to stand with those of the other great 
constitutional interpreters, Madison,” Marshall,’ and Webster,‘ 
who concur with him on this subject. 

That the Supreme Court should, after a very short interval of 
time, reverse one of its own solemn constitutional decisions is 
perhaps not in itself a very remarkable fact. This could be 
readily understood if the overruling adjudication was grounded 
upon reasoning of such cogency and weight as to make its prop- | 
riety in some measure plain to the common understanding. But, 
unless the decisions upholding the legal tender acts rest upon 
clearer logic and weightier reasons that have yet been adduced 
in support of them, we must look elsewhere than among the set- 
tled maxims of constitutional law to find the cause which lead the , 
court to its new conclusions. We see a court construing an act 


1 The opinion of the court is by 2 3 Mad. Papers, 1346. 
Gray, J., and is concurred in by Wite, 8 Craig v. Mo., 4 Pet. 410. 
C. J.,and Bradley, Harlan, Woods, 4 4 Wks., pp. 271-280. 
Mathews, and Blatchford, J.’s. 
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of Congress deliberately overturning its own prior decision and 
shifting like a weather-cock to uphold that act. We can find 
no explanation save in the fact that we have a party court con- 
struing a cherished measure of that party.! 

If the political leaning of the court has sometimes infincnioal 
its judgment, the court has at other times held the balance with 
an even and a steady hand. Never was the court truer to itself, 
and truer to the constitution, than when it passed upon the 
momentous question involved in the Slaughter House Cases.2 A 
literal interpretation of the fourteenth amendment would have 
destroyed local self-government, reduced the States to the condi- 
tion of mere provinces, and swept away that Federal fabric which 
our fathers had builded with such painful and loving care. 
That such a result was contemplated by the political leaders who 
secured the adoption of the fourteenth amendment is certain.’ 
But the high patriotism of the Supreme Court led it to construe 
this amendment in accordance with the traditions and true spirit 
of our constitution, and to preserve to our people the inestimable 
advantages of local self-government. Well does this decision 
deserve to be termed ‘the conservative and sagacious judg- 


ment of that great Federal court over whose high threshold the 


waves of passion have seldom broken.’’ ¢ 

The connection of +’.e Supreme Court with the electoral com- 
missioners of 1877, happily forms no part of its history as a court. 
The participation of members of the court in this controversy 
has, however, in some measure impaired the public confidence in 
the court. It has been said that, ‘no quarrel is ever so nicely 
divided that all the wrong is found on one side and all the right 


1 Strong as is the argument, based 
upon the text of the constitution, 
against the right of Congress to make 
U. S. notes a legal tender for private 
debts, the Historical argument is still 
stronger, and makes it plain that it 
was not intended to confer this power 
upon Congress. The question of in- 
vesting Congress with this power was 
before the Constitutional Convention 
of 1787, was fully discussed there, and 
the Convention with full knowledge of 


what it was doing declined to give 
Congress this power. See Geo. Ban- 
croft, “A Plea for the Constitution;” 
also Miller on the Const., Mr. Davis’ 
note, p. 139. 

2 16 Wall. 36. 

® See the Debates in Congress. 
Cong. Globe, 1st Sess. 39th Cong., p. 
1757; also the Unwritten Const. of U. 
8. by C- C. Tiedeman, p. 100. 

4 Hannis Taylor, Origin and Growth 
of Eng. Const., p. 77. 
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on the other.’’ This was pre-eminently true of the Presidential 
contest between Tilden and Hayes. It is, therefore, passing 
strange that when presented to trained judicial minds, the very 
same facts should have happened to lead all of the Republican 
judges to one conclusion and all the Democratic judges to exactly 
the opposite conclusion. The same facts which are said to have in- 
duced Justice Clifford to regard Hayes as an usurper and led him 
to discontinue his visits to the White House during Hayes’ incum- 
bency,! served to satisfy the minds of his Republican brethren 
that Hayes was rightfully elected. We pass no opinion upon the 
merits of this case, but the part which the judges of the Supreme 
Court took in it is well calculated to shake public confidence in 
the impartiality of the court where questions of a political char- 
acter are involved. 

Viewing the history of the Supreme Court at large, and stating 
conclusions somewhat broadly, it may be said that its adjudica- 
tions on constitutional questions have in their general tendencies 
conformed, in a greater or lesser degree, to the maxims and 
traditions of the political party whose appointees have, for the 
time being, dominated the court. The Federalist court not only 
construed the express grants of powers to the Federal govern- 
ment with great liberality, but discovered other powers — neither 
express, nor auxiliary to express — which were held to be ‘ inci- 
dental te the sovereignty of the United States.’’ Becoming Dem- 
ocratic, the court suddenly discards the maxims which had pre- 
viously obtained, and giving to the constitution a much stricter 
construction, brings about a narrowing of the sphere of the 
National government, and a corresponding broadening of that of 
the State. A third time the political complexion of the court 
changes. It becomes Republican. The general trend of its 
decisions is again towards centralization. And by way of episode, 
we have a sharp and sudden shifting of the doctrine of the 
court upon the constitutionality of a particular enactment. 
That shifting brings the doctrine of the Supreme Court into 
harmony with the doctrine of the Republican party. 


1 This was not only stated asa fact found in Appleton’s Biographical Ency. 
in the newspapers of the day, but is notice of Justice Clifford. 
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The present is a period when strong and permanent centraliz- 
ing tendencies are still at work. The improved facilities of com- 
munication, the migratory habits of our people, have broken 
down State lines and local attachments. The citizen no longer 
looks with pride upon his State. It is the Union that has 
assumed an important place in the family of nations; it is the 
Union that fills him with patriotic pride; it is the Union that 
bids fair to overwhelm all, and to draw all to itself. The ten- 
dencies of public opinion are having their effect upon the Supreme 
Court. We see them manifested in the Original Package Case, 
and in the Neagle Case.2 The jealousies of the people seem no 
longer alive to fight the battle for local self-government, and we 
must look to the Supreme Court to stay the tide which is run- 
ning so strongly towards centralization. That court has not been 
free from the prejudices which sway the masses of the people, 
but so well has it fulfilled its high mission, that it may be looked 
up to with confidence in times to come. 


Watrer D. Co.es. 
Sr. Lovis. 


1 Leisy v. Hardin, 135 U. S. 100. * In Re Neagle, 135 U. S. 1. 
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LIABILITY OF MEMBERS OF A DE FACTO 
CORPORATION. 


A private corporation, like a coparinership, is a voluntary 
association of individuals; but business corporations of limited 
liability were unknown to the common law,! and therefore, unlike 
a copartnership, can legally exist only when authorized by the 
State. The right of acting in a corporate capacity, with all the 
rights and privileges incident thereto, must be treated as a fran- 
chise, which may not be assumed without a grant of authority 
from the governing power. In the United States such authority 
is derived from the legislature, either through a special charter 
or a general incorporation law. These charters and general laws 
usually prescribe certain conditions and formalities to be com- 
plied with by parties wishing to incorporate under them, the due 
observance of which is ordinarily a condition precedent to the 
legal incorporation of a company. Thus, it is usually required 
as apreliminary step that a certificate of certain form, containing 
certain information and signed by the corporators, shall be filed 
in the office of the secretary of State.* Such a condition as this 
is undoubtedly a condition precedent, and it frequently becomes a 
matter of much nicety, requiring the greatest discrimination in 
the application of legal principles, to determine the status of an 
organization, and the liability of its members, formed and doing 
business ostensibly under the authority of the general statute, 
but having failed, through inadvertence or otherwise, to comply 
with those conditions, either in whole or in part. Are such con- 
ditions an absolute prerequisite to incorporation so that the 
stockholders of such an organization may be held to their com- 
mon law liability as copartners, or may they still enjoy the rights 
and immunities of a properly existing corporation? 

Such an association may exist in two aspects: first, where a 
bona fide attempt has been made in good faith to comply with 


1 II Black. Com. 472. 2 See R. S. of Ohio, Secs. 3236-3239. 
VOL. XXVII. 14 
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the statute, but through the inadvertence or carelessness of the 
promoters the strict letter of the law has not been observed; 
and, secondly, where no such attempt has been made and the 
exercise of corporate functions is a bare usurpations of powers, 
wholly without authority or color of law. I shall discuss these 
classes separately, endeavoring first to determine the liability of 
the stockholders on the contracts of the concern, and then the 
liability for its torts. 


Bona Five Arrempt To IncoRPORATE: ConTRAcT LIABILITY. 


As stated above, neither a private corporation nor a copartner- 
ship with limited liability was known at common law. Individ- 
uals associated together in any enterprise for private gain were 
individually liable for all debts contracted by the association 
within the scope of the business, and such liability could not be 
abridged by any acts or declarations of their own. Prima facie, 
therefore, such would be the liability of the members of any 
association to-day, and where they claim exemption from pay- 
ment beyond a certain amount of a claim arising from its con- 
tracts that exemption must arise in one of two ways; it must be 
an especial privilege granted by the State, or it must arise from 
the terms of the contract itself. Now, the statute having pre- 
scribed certain conditions precedent to legal incorporation and 
the consequent limitation of liability, and these conditions not 
having been performed, they cannot, of course, derive any 
exemption from statutory authority. That proposition is self- 
evident. Therefore, if exempted at all, the exemption must 
grow out of the contract, and the terms of each contract upon 
which they are sought to be held must be examined for itself. 
The matter must be looked at thus: What were the terms of the 
contract? Upon what did the minds of the contracting parties 
meet? What was their mutual intention and expectation as to 
liability? Did the creditor contract with reference to a limited 
liability, or was the actual existence de jure of the corporation 
implied as an essential part of the contract? It seems that these 
questions being satisfactorily answered the whole problem will 
be solved. 
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Pursuing these inquiries we see that the concern has held out 
that it is a corporation ; that its members will not be liable beyond 
a certain amount; and that those who deal with it must deal upon 
that basis. With that understanding and expectation a creditor 
has dealt with it. Subsequently it is discovered that through an 
oversight some formality in the act of incorporation has been 
omitted. It is certain that neither the corporation nor the stock- 
holders can set this up to avoid the contract, for the law will not 
permit them to thus take advantage of their own wrong.’ Nor 
can a subscriber for stock when sued for calls.?- And neither 
does this newly discovered fact in any way alter the position or 
prejudice the rights of the creditor. It does not matter what 
the actual status of the association may be. It has assumed to 
enter into a contract in a corporate capacity and for only a cor- 
porate liability, and a party dealing with it upon that assumption 
cannot afterward be heard to deny the terms of his own con- 
tract. It is but an application of the familiar principle of 
estoppel, and is equally true whether the association was in fact a 
corporation or not; or whether the contract was authorized by 
the legislature or without that authority and altogether prohibited 
by law. It is clear that the members of the association never 
agreed to be bound as partners, to become individually liable, 
either with the creditor or among themselves. It is equally clear 
that the party contracting with the association never intended to 
contract with its members individually. Hence, to treat the 
members as individually liable would not only nullify the con- 
tract actually contemplated and entered into, but would create 
and enforce an entirely different contract which neither of the 
parties thereto ever intended to make. This conclusion, so 
clearly arrived at, is undoubtedly supported by the great weight 
of authority. The first case that I find involving this prop- 
osition is the English case of LTenrigues v. Dutch West India 
Co., 2 Ld. Ray. 1535, decided about 1730, in which it was held 


1 Ins. Co. v. Horner, 17 Ohio, 407; Holbrook v. St. Paul F. & M. Ins. Co., 
De Groff v. Am. Thread Co., 21 N. Y. 25 Minn. 229. 
124; Eaton v. Aspinwall, 19 N. Y. 119; 2R. R. Co. v. Cary, 26 N. Y. 7; 
Dobson v. Simonton, 86 N. C. 492; Casey v. Galli, 94 U. S. 673. 
Water Co. v. De Kay, 36 N. J. Eq. 548; 
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that ‘‘ where an action is brought by a corporation they need 
not show how they were incorporated, for if the name is proper 
for a corporation the name argues a corporation,’ and that * the 
plaintiffs were estopped by their recognizance to say there was 
no such company.’ And the law thus enunciated has been 
adopted in New York?! and Ohio,? and in nearly every State in 
the Union.* Inavery early New York case ‘ it is said: ‘* A de- 
fendant who has contracted with a corporation de facto is never 
permitted to allege any defect in its organization as affecting its 
capacity to contract or sue; but all such objections, if valid, are 
only available on behalf of the sovereign power of the 
State. * * * It would be in the highest degree inequitable 
and unjust to permit him to rescind a contract, the fruits of 
which he retains and can never be ¢ompelled to restore.’? Such 
is the holding uniformly in the subsequent New York cases. 
This prevailing doctrine is concisely stated by Ashburne, J., in 
Newburg Petroleum Co. vy. Weare. 

** As a general rule a party will be concluded from denying his 
own acts or admissions which are designed to, and do influence 
the conduct of another, and when such denial will operate to the 
actual injury of such other person * * * good faith requires 
that a person who has recognized the existence of a corporation 
by dealing with it openly, with full knowledge of its business 
character, is yet in the enjoyment of the fruits of the transaction 
with it under the contract, should be estopped from denying in 
this collateral way, the power of the corporation to enter into 
the contract.”’ 

With this principle in view, it has been held that failure to 
record duplicate of certificate with the county clerk,® to file a 


1 Commercial Bk. v. Pfeiffer, 108 N. cases cited in note; Fay v. Noble, 7 
Y. 242; White v. Ross, 15 Abb. Pr. Cush. 188; Bank v. McDonald, 130 
66; Dutchess Man’g Co. v. Davis,14 Mass. 264; Bank v. Palmer, 47 Conn. 
John. 245, 443; Comm’rs v. Bolles, 94 U. 8. 104. 

® Hagerman v. Ohio B. & S. Assn., Contra, Kaiser v. Bank, 56 Iowa, 104. 
25 Oh. St. 186; Petroleum Co. »v. 43 Sand. 170. 

Weare, 27 Oh. St. 343. 5 27 Oh. St., at page 354. 

® Canal Co. v. Warner, 14 Pac. Rep. 6 Humphreys v. Mooney, 5 Col. 
37, and cases cited in note; Lumber 283. 

Co. v. Ward, 3 S. E. Rep. 227, and 
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duplicate of the articles of association with the secretary of State,’ 
to state in the certificate the principal place of business,’ acknowl- 
edgment of certificate before a notary public instead of before a 
justice of the peace,’ and failure of notary to certify that those 
signing the articles of incorporation were personally known to 
him,’ are not such irregularities as will invalidate the existence 
of a corporation as to corporate creditors. The only one whose 
rights have been violated in such cases is the State under whose 
authority it is sought to incorporate, and hence the due incor- 
poration cannot be inquired into collaterally, but must be 
attacked in a separate proceeding which is usually a guo warranto 
proceeding instituted by the attorney-general in behalf of the 
State.° 

Mr. Cook in his work on ** Stock and Stockholders *’ ® seems to 
doubt this doctrine, but his position seems to me untenable. He 
says: 

‘* A corporate creditor seeking to enforce the payment of his 
debt may ignore the existence of the corporation, and may pro- 
ceed against the supposed stockholders as partners by proving 
that the prescribed method of becoming incorporated was not 
complied with by the company in question.”’ 

His reasons for his conclusion seem wholly unjustifiable. 

‘* He (the corporate creditor) is not estopped from so doing, 
since he is not repudiating a contract, but enforcing it. The 
fact that he contracted with them under a corporate name is im- 
material, since at common law, parties may carry on business 
under any name they choose.”’ 

As a matter of fact the corporate creditor seeks not only to 
repudiate a contract, but to enforce a new contract which has 
never been made, the terms of which have never been in the con- 
templation of the parties. Furthermore, he not only contracted 
with them in the corporate name, which is perhaps immaterial, 
but he contracted with them in their corporate capacity and with 


1 Cross v. Mill Co., 17 Ill. 54. 4 People v. Cheeseman, 7 Col. 376. 
2In re Spring Valley W. W. Co., 5 See R. S. of Ohio, Sec. 6762. 

17 Cal. 132. ® Secs. 231-235. 
3 Hagerman v. Ohio B. & S, Assn., 

25 Oh. St. 186. 
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the distinct understanding that theirs was to be a corporate lia- 
bility only. And the cases cited by Mr. Cook fail to sustain his 
conclusion. For example, he cites The Bank of Watertown y. 
Landon.’ In this case the defendant had ceased to be a corpor 
ration, and were doing business, and sharing profits and losses 
strictly upon a partnership basis at the time the contract in con- 
troversy was made. And in /?idenour v. Mayo,’ a rather mixed 
up Case, it seems that the trustees of a certain savings bank, 
which was created not so much as a business corporation as a 
benevolent institution, had acted in their personal capacity and 
done nothing whatever in the execution of corporate powers. 
The law in Ohio is well settled contrary to Mr. Cook’s view. In 
fact, lam confident that every case * cited against the proposi- 
tion I have laid down may be explained and distinguished, 
though the limits of this thesis will not permit further citation. 

The position is further strengthened by analogy in those cases 
of limited partnerships in which the statutory formalities have 
not been strictly complied with. There do not seem to be many 
adjudicated cases on the particular point, but from much valu- 
able dicta* I think it can be maintained that actual notice to a 
party dealing with the partnership that it is intended by its mem- 
bers to be a limited one, will relieve the special partner from a 
general liability. This is strongly intimated in Smith vy. Argall,’ 
and in Medberry v. Soper,’ Brewer, J., (now of the U. S. 
Supreme Court),’ says: 

** Where either party claims that his liability is limited by 
special contract between the partners, and no proceeding has 
been had under the limited partnership act, it is essential that 
notice to, or knowledge by, the creditor of such contract limita- 
tion be shown, or as to him it will not exist.’’ 

In a Pennsylvania case® decided in 1877, it was_ said, 
that one who sues a partnership may properly be asked 
whether he did not give credit to them as a limited partnership; 


1 45 N.Y. 410. 5 6 Hill, 479, at page 482. 

2 40 Oh. St. 9. 6 17 Kan. 369. 

8 Except the Iowa case. ; 7 At p. 374, 

4 Levy v. Lock, 47 How. Pr. 394, ® Whillden v. Bullock. 
397. 
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and that if he did deal with them as such, the burden is on him 
to show that the partners are liable as a general partnership. I 
think the law on this point is analogous to that of ade facto cor- 
poration, and may be thus stated: When a party dealing with a 
partnership receives actual notice that one or more partners 
claim a limited liability, such notice becomes a part of the con- 
tract and he cannot afterward be heard to dispute the liability ; 
but if the limited partnership statute has not been substantially 
complied with, the burden of proof to show such actual notice 
is upon the partner seeking exemption. Mere knowledge by the 
creditor that an attempt has been made, or that papers for a 
limited partnership have been executed, is not alone sufficient ; 
for he cannot know but that the partners have abandoned their 
design Of coming under the statute. 


Limitation OF THE DoctTRINE. 


There appears, however, to be a tendency on the part of some 
of our courts to carry the doctrine that the legal existence of a 
corporation cannot be attacked collaterally entirely too far. 


There is a limit beyond which the law will not permit a violation 
of its express provisions. Indeed, in the case of an express con- 
tract it is not because the law looks with favor upon irregularities 
that they are tolerated, but because the creditor’s own acts and 
admissions estop him from taking advantage of them; and when 
a person has in no way, either expressly or impliedly, recognized 
or acknowledged the corporate existence of an association, and 
has had no dealings with it as a corporation, I am unable to find 
any decisive authority for holding that he may not attack the 
legality of its existence when such existence is prejudicial to his 
rights. A good illustration of the attempts to enlarge this doc- 
trine is the case of Society Perun vy. Cleveland. Society Perun 
had attempted in good faith to incorporate, but having failed to 
comply with the statutes in some particulars was ousted from its 
user by a quo warranto proceeding instituted by the attorney- 
general. The plaintiff, the city of Cleveland, having had no 


1 43 Oh. St. 481. 
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direct contract relation with defendant, and not having other- 
wise, expressly or by implication, recognized its legal corporate 
existence, claimed that it was entitled to dispute such existence, 
and that as to it the society was not a corporation de facto. But 
the court thought otherwise, basing its decision upon the idea 
that under no circumstances can the corporate existence of an 
association be questioned collaterally ; that it can only be attacked 
by direct proceeding instituted by the State for that purpose. 
Owen, J., in delivering the opinion, says: 

‘¢ The theory that a de facto corporation has no real existence, 
that it is a mere phantom to be invoked only by that rule of 
estoppel which forbids a party who has dealt with a pretended 
corporation to deny its corporate existence, has no foundation, 
either in reason or authority. A de facto corporation is a’reality, 
It has an actual and substantial legal existence. It is, as the 
term implies, a corporation.’’ And further: 

‘Where it has been reputed and dealt with as a duly incor- 
porated body, and valuable rights and interests have been ac- 
quired and transferred by it, no substantial reason is suggested 
why its corporate existence, in a suit involving such transactions, 
should be subject to attack by any other party than the State, 
and then only when called upon in a direct proceeding for that 
purpose, to show by what authority it assumes to be a corpora- 
tion.”’ 

These observations of the court are dicta, entirely unnecessary 
to the decision of the case at bar, and while the real decision is 
undoubtedly a sound one, it is arrived at by what appears to me 
most fallacious reasoning. It is true that, although the plaintiff 
has never dealt with defendant as a corporation, it could not be 
permitted to so far impeach its existence as to disregard its 
transactions made before the judgment of ouster, but not because 
plaintiff could not attack its existence collaterally. An exam- 
ination of the facts discloses that Society Perun, supposing itself 
a corporation, had acquired property from a previously existing 
corporation called Perun. Presumably there was a consideration. 
Perun had already mortgaged the property to the city of Cleve- 
land, but the latter had failed to have the mortgage recorded for 
more than five years. After the conveyance to Society Perun, 
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and before the recording of the city’s mortgage, the former, 
acting in its supposed corporate capacity, from time to time 
mortgaged and conveyed different parcels of these lands to 
various parties. The city brought this action, pending the 
proceedings in quo warranto, to foreclose her mortgage, and also 
to foreclose her supposed vendor’s lien on the mortgaged premises, 
as against these subsequent grantees and mortgagees. From 
these facts it is apparent that the corporate existence or non- 
existence of defendant was not essential to the decision. In 
some capacity or another Society Perun, or the members com- 
posing it, as the case may be, parted with a valuable consideration 
and acquired an interest in the real estate, and so far as the city 
of Cleveland was concerned it did not matter what that capacity 
may have been; whether it was as a corporation de jure, a 
corporation de facto, or a copartnership, that matter could not 
affect her rights and it was wholly unnecessary for the court to 
decide that question. It is not contended that Society Perun 
had ‘*no real existence,’’ that it was a ‘* mere phantom.”’ It 
undoubtedly had ‘* an actual and substantial legal existence,” 
as Judge Owen asserts. Without question it was a reality —a 
legal entity. This is evident from the very fact that people 
could contract with it at all, because one cannot contract with 
an imaginary corporation or association any more than with an 
imaginary individual. But the fallacy lies in failing to distinguish 
between the actual existence of an association and its legal status 
after it does exist. Thus, in Williamson v. Hokomo B. & L. 
Assn. a case cited to sustain the opinion in the above case, one 
Leach gave to an acting corporation his mortgage on real estate. 
Subsequent to the execution and recording of it, he executed a 
mortgage on the same land to Williamson. In a proceeding to 
foreclose the junior mortgage, Williamson maintained that the 
pretended corporation had no legal existence by reason of defec- 
tive organization and that the senior mortgage was void. He 
was for no reason estopped from denying the corporate existence, 
but the court held that ‘this rule is not limited to cases where 
one by contract admits corporate existence, but is a rule of 


1 89 Ind. 339. 
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general application.”’ Yet it is apparent that here, too, the 
question does not necessarily arise. It does not matter what the 
exact legal status of the corporation was, or whether the plaintiff 
could attack it. Whatever its members may have been from a 
legal point of view, they had parted with valuable property and 
taken a mortgage, and whatever name or status the law may 
give them, they are still entitled to the security of that mort- 
gage. All the cases cited to sustain the doctrine of the Society 
Perun case might be distinguished in the same way if space 
permitted.!. In every case in Ohio in which the question has 
fairly arisen, it has been decided squarely upon the ground of 
equitable estoppel. The same principle was introduced into the 
New York law upon the grounds stated in Henriques v. Dutch 
West India Co.,? and has been'the basis of all subsequent 
decisions in that State. An examination of a large number of 
cases arising in nearly every State shows that the decisions are 
uniformly placed upon the ground of estoppel, and the few 
cases that attempt to broaden the doctrine may be easily 
distinguished. 


UsurpPaTION OF CorPorRATE Powers: Contract LiBILirty. 


This leads to the next phase of the subject, viz., the liability 
of stockholders when no attempt whatever has been made to com- 
ply with the statute, where individuals have simply formed them- 
selves into an association, elected officers, issued shares of stock, 
business to be conducted and profits and losses to be shared as in 
a de jure corporation, and hold themselves out to the world as 
such. It has not often arisen for determination, as the corporate 
existence is usually at least colorable, but it is frequently asserted 
that such a concern is not a de facto corporation within the 
meaning of the term, and for that reason a distinction sought to 
be made between it and the class of associations just considered. 
From a stand-point of abstract morality there is undoubtedly a 
difference, because in one case the best of faith has been mani- 
fested, while in the other there has been a willful misrepresenta- 


1 See Pape v. Capitol Bank, 20 Kan. 2 Supra. 
440; Thompson v. Candor, 60 Ill. 244. 
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fion. But such misrepresentation is not material to the contract, 
and does not operate as a fraud upon the creditor to induce him 
to enter upon an agreement which he would not otherwise make, 
and from a legal stand-point I fail to see any distinction. There 
are two things which it is essential to show in order to establish 
a corporation de facto: (1) the existence of a charter or some 
general law under which a corporation with the powers assumed 
may be lawfully created, and (2) a user by the party to the suit 
of the rights claimed to be conferred by such charter or law.! 
It is only necessary to show that by the laws of the State 
such a corporation might exist, and in Wood y. Jefferson 
County Bk.,®? it is held to be sufficient evidence to prove the 
existence of a de facto corporation if the statute under which the 
alleged corporation might exist is read in court, and a user 
of franchises in pursuance thereof proved. But whether or 
not the second class of associations may be denominated de facto 
corporations is at best only a useless quibble over terms, having 
nothing to do with the legal aspect of the case. I am unable to 
discover, in reason or authority, where there is any distinction 
between the legal liability of members of the two classes of asso- 
ciations. I am unable to see any line of reasoning applying in 
one case that does not apply with equal force inthe other. As 
suggested at the beginning, there are but two grounds upon which 
limited liability may be predicated, exemption by statute, or ex- 
emption by virtue of the terms of the particular contract. In 
neither case can any statutory exemption be claimed, because in 
neither case has there been a compliance with those conditions 
which the statutes make essential. It does not matter that in 
one case there has been a total disregard of conditions and in the 
other only a partial disregard. Either is fatal. And the princi- 
ple of estoppel applies equally. In each case the creditor has 
acknowledged the corporate existence, has contracted with it 
upon a corporate basis, agreeing upon a corporate liability only, 
and is estopped in the one case as in the other from afterward 
repudiating the terms of his contract and enforcing another which 
has never been made or even contemplated. But it is urged 


1 Eaton v. Walker, 43 N. W. Rep. 29 Cow. 205. 
644; Bank v. Sterns, 15 Wend. 314. 
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that such a doctrine is against public policy, and it is asked, 
What is the use of enacting laws if they need not be ob. 
served? Why prescribe conditions if there is no necessity for 
complying with them? If, as in some places, it is made a 
penal offense, punishable as a misdemeanor, to usurp corporate 
functions, it may perhaps change the aspect of the case. In 
New York and Ohio, and in most other States, the statutes con- 
tain various enactments by which officers and stockholders are 
made individually liable for debts contracted in case of non- 
compliance with certain requisites, but no provision is made by 
which such individual liability attaches by reason of any omission 
to organize in the manner prescribed by law. The statutes pre- 
scribe the mode of organization, but annex no penalty or lia- 
bility to the neglect or omission to comply with it. Therefore 
the argument is not affected, because precisely the same objec- 
tions may be urged and the same questions asked, whether the 
statute has been violated entirely or partially, purposely or by 
mistake. As has been already shown, the courts universally 
hold that an omission or other mistake caused by inadvertence 
does not render the corporators liable as partners, and therefore 
I conclude that upon the same reasoning applied in those cases 
the same conclusion must be reached, even though the whole 
organization be a bare-faced usurpation. If rights and franchises 
have been usurped they are the rights and franchises of the 
sovereign, and of the sovereign only. The question has never 
been before the highest court either of New York or of Ohio in 
this shape, but it arises squarely in the case of Seacord v. Pen- 
dleton,! where a bank purported to be a corporation and for along 
time did business as such though entirely unauthorized by law, and 
the Supreme Court, without a dissenting opinion, held the stock- 
holders liable as incorporaters only to a depositor who sought to 
establish a general partnership among them. There is much dicta — 
to sustain the decision. In Booske v. Gulf Ice Co.,? it is said: 

**It is settled that a conveyance by a corporation will not be 


treated as invalid merely because the corporation was not formed 
under authority of law.”’ 


1 55 Hun, 579. 2 5 So. Rep. (Fla.) 247. 
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In Eaton v. Walker,! the stockholders were held liable as 
partners because there was no statute in existence in Michigan 
under which they could constitutionally incorporate and could 
not therefore claim to be a corporation de facto, but it is inti- 
mated that it would be otherwise had such a statute existed.? 


Reasontnc Farts WHERE MEMBERS ARE ACTUALLY PARTNERS. 


It will be understood that in this entire argument I have as- 
sumed that the members of a de facto corporation are acting as 
such among themselves; that they are merely stockholders, 
sharing profits and losses as such and not as partners; and imter- 
fering in no way with the conducting of the business, for the 
carrying on of which proper officers have been elected. Of 
course, if as between themselves they are partners and act as 
such they will be so liable to third persons. But in Bank vy. 
Walker,* it was held that to establish a liability against a party 
asa partner for the act of others, it must be made to appear 
that a copartnership was formed by express agreement, or that 
there was an authorization in advance and a consent to be bound 
by such acts as a partner, or a ratification of the acts after per- 
formance, with full knowledge of all the circumstances, or some 
act by which an equitable estoppel has been created. And in 
Fuller v. Rowe,‘ it was held that while parties assuming to act 
in a corporate capacity without a legal organization as a corporate 
body are liable as partners to those with whom they contract, to 
charge any one of them as such, it must be shown that he was so 
acting at the time the contract sued upon was made, or that upon 
some consideration he agreed to become liable with the others. 

This satisfactorily disposes of the question of contract liability. 


For Torts. 


The liability of stockholders for torts suffered by third per- 
sons at the hands of the defectively organized corporation would 
seem to be an important question and one quite likely to arise, 


1 Supra. 66N. Y. 424. 
2 See also Bank v. Stone, 38 Mich. 779. 4 57 N.Y. 238. 


, 
r 
a 
n 
\~ 
y 
D 
y 
y 
e 
le 
e 
l- 
£ 
d 
0 
d 


222 27 AMERICAN LAW REVIEW. 


yet the text-books fail entirely to discuss or mention it, and 
cases requiring its decision rarely appear in the reports. — Its con- 
sideration then must be- more upon reason than upon precedent, 
and I think may be quickly disposed of by following the same 
lines that have been established in considering contract liability, 
Suppose an agent or officer of the organization commits a tort 
upon the person or the property of a third party. The tort is 
not committed with reference to any particular liability, or in 
view of any particular legal status. The third party has not 
recognized or admitted the corporate capacity to commit the 
tort, and is not thus by his own acts estopped to deny the cor- 
porate existence. The tort having been committed, all concerned 
should be held for just what they legally are. Every individual 
owning stock in the alleged corporation has directly or indirectly 
authorized, and is responsible for, the commission of the tort, 
and in some capacity, either as an incorporator or as a copartner, 
is liable therefor. It is certain that they cannot claim the priv- 
ilege of corporate liability only, because they have never been 
legally incorporated. The terms of the statutes from which 
such privileges are derived, and whose observance is a positive 
prerequisite to legal existence, have not been complied with. 
The only logical conclusion, then, is that they must be held 
individually liable as joint tort-feasors, a conclusion entirely con- 
sistent with the theory of equitable estoppel already set forth. 
In some respects it is anolagéus to the well-settled principle of 
partnership which holds a secret partner jointly liable with all 
other partners for contracts made, or torts committed, while he 
was actually a member of the firm, although the fact of his 
being such was unknown to the third party at the time the con- 
tract was made or the tort committed. The point is sustained 
and well illustrated in the case of Vredenberg v. Behan. De- 
fendants, members of a defectively incorporated club for ‘¢ liter- 
ary, scientific and charitable purposes,’’ kept a bear chained upon 
their premises. A. and his hired boy were passing and the boy 
teased the bear by setting a dog on it. The bear slipped its col- 
lar and attacked and wounded A., who died of his injury. The 


1 33 La. Ann. 627. 
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keeping of the bear was within their corporate authority, but 
their incorporation having been defective, defendants were held 
individually liable, even including one defendant who was away 
at the time and altogether ignorant of their having the bear.! 
While the rule may prove harsh in individual cases, it seems 
consistent with legal reasoning. 


RECAPITULATION. 


To recapitulate, I think the following propositions, founded in 
reason and established by authority, may be safely laid down 
with a reasonable certainty of maintaining them: 

1, Persons who, by contracting with a de facto corporation, 
recognize and acknowledge its corporate capacity to so contract 
are estopped from afterwards denying such corporate capacity, 
and as to them it stands upon the same footing as a corporation 
de jure. 

2. Persons who have not so estopped themselves may, in any 
proceeding where it would be pertinent, question the regularity 
of incorporation collaterally, and to them the members may be 
made liable individually as copartners or joint tort-feasors, as 
ihe case may be. 

3. The State may at any time attack the legal existence of a 
de facto corporation by bringing an action for that purpose 
against the individuals composing it, to oust them from their 
illegal user. 


Henry L. Woopwarp. 
MaRIETTA, OHIO. 


See also Kruse v. Dusenbury, 19 N. ¥. Weekly Digest, 201. 
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CHIEF JUSTICE MAXWELL OF NEBRASKA UPON THE 
SUNDAY QUESTION — A REVIEW. 


Extraordinary deliverances from courts, even of last resort, 
are unfortunately not unprecedented, but that from the pen of 
Chief Justice Maxwell of the Supreme Court of Nebraska, in 
the recent case of State v. O’Rourke et al.,! is certainly not 
the least extraordinary. 

So far as the writer can gather from the report, there were 
two questions only before the court. 

First, was playing base ball for hire, on Sunday, ** sporting *’ 
within the meaning of the statutes of Nebraska, prohibiting 
** sporting,’’ among other things, on that day? 

Second. If so, was it within the power of the legislature to 
enact such a statute? 

The first question hardly seems to admit of discussion. Beyond 
question playing base ball for hire or for fun, is ‘* sporting.”” A 
simple reference to any good dictionary is sufficient to determine 
that question. And so, in a single paragraph, the opinion in 
question correctly decides. 

Upon the second question, it-seems that it was contended that 
this legislation was an interference with the natural right of 
each citizen to think, believe and act, upon questions of religion, 
as his own conscience shall dictate, and that upon such questions 
the majority has no constitutional right to dictate to the minority. 

The learned chief justice starts his discussion of this question 
with this statement: ‘‘ The right of free, equal, .and undis- 
turbed enjoyment of religious opinion, whatever it may be, and 
to fully discuss the same, is secured to every one.’ But we soon 
discover that what those fine words really mean, in the mind of 
the chief justice, is, that it is the right to profess the creed of a 
particular religious sect, and enforce conformance therewith, 
which is really thus ‘‘ secured to every one.”’ 


1 53. N. W. Rep. 591. 
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The writer wishes to say here, that he has no purpose to 
question the advantage, or even necessity of a weekly rest from 
labor, nor to attack reasonable Sunday observance. He is only 
concerned with the reasoning, and the statements of alleged 
fact, which are relied upon by the chief justice to maintain his 
position, that a particular kind of Sunday observance is Chris- 
tianity. 

Nor is it the purpose of the writer to inquire whether the 
interpretation put upon the constitution of Nebraska is right or 
wrong. It is indeed presumably right — for Nebraska— as it 
seems to have been concurred in by all the judges. But the 
other judges, probably, do not wish to be understood as concur- 
ring with the chief justice in his statements of alleged fact, 
in his illustrations purporting to be drawn from history, or in 
his reasoning. 

There seems to have been in the mind of the chief justice, in 
a more or less nebulous condition, these propositions: First, 
this is a Christian country, and Christianity lies at the foundation 
of our institutions. As to this proposition, moreover, there is 
no haze whatever in his mind. He informs us explicitly that 
‘Christianity is woven into the web and woof of free govern- 
ment, and, but for it, free government would not have existed.”’ 
And in another place he, with equal explicitness and accuracy, 
assures us that ‘all free government is based on the divine 
law.” He is equally clear as to the fact that the government of 
Nebraska is a ** free government; therefore Christianity is 
woven into the web and woof of it.”’ 

Second, Christianity involves the observance of Sunday ina 
particular way. Therefore, legislation enforcing the observance 
of Sunday in that way, is not ‘in contravention of natural right 
or religion ’’ and is constitutional. 

In endeavoring to maintain these propositions, the learned 
chief justice presses into his service theology, history and medi- 
cine, and discloses an equal want of accurate acquaintance with 
each of them. 

He imparts to us much information which would perhaps be 
interesting and even valuable if true, respecting the condition of 


the Roman world and of its jurisprudence, at the birth of Christ. 
VOL, XXVII. 15 
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He instructs us at length as to the prophecies of His coming, 
and how those prophecies were misunderstood by the Jews, and 
the causes of the destruction of the Jewish state. Also as to 
Christ’s life and teachings, and the benefits which he says have 
been conferred upon the world by them. He tells us also of 
Runnymede and Magna Charta, and the Declaration of Inde- 
pendence. He deals,also at length, with the laws of health, the 
necessity for sleep and rest, and the loss of health and premature 
aging of those who are deprived of them. Upon all these sub- 
jects, it would be easy to show, did time permit, that in extent 
of knowledge, accuracy of statement and soundness of reason- 
ing, his treatment of them is as felicitious as his treatment of 
the theological branch of his subject. 

It is, however, in knowledge of .the divine law, and of the 
history of Sunday, or the Sabbath, and of the purpose of the 
Creator in instituting the latter, that he perhaps comes out 
strongest. And it is to that branch that the writer proposes, in 
the present paper, to chiefly direct jhis attention, avowing, how- 
ever, that it would give him great pleasure, should time and 
opportunity offer, to also accompany the chief justice in his 
wanderings through the other fields referred to. 

The learned chief justice takes us into his confidence so far as 
to tell us that ‘* no doubt one of the objects of the Creator in 
establishing the Sabbath as a day of rest was to provide for 
restoring and retaining, as far as possible, health and strength and 
perfect action of the body.’’ This was kind in him, but it would 
have been still more kind if he had also informed us how he knows 
that was oneeof those objects, when the Creator did not say 
so. And how, in his opinion, mankind managed to exist and 
retain ** health and strength,’’ during the many centuries through 
which, according to any chronology, even the Israelites had 
existed and retained ‘health and strength ’’ before the fourth 
commandment was delivered? And how, in his opinion races, 
like the Chinese for instance, (who existed as a nation, as it 
seems, ages before Moses or even Abraham was born, ) have con- 
tinued to exist and retain ‘‘ health and strength,’’ as they seem to 
have done, and still continue to do, though they do not keep and 
never have kept nor even ever heard of a Sabbath or a Sunday. 
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He further informs us as a fact so unquestionable and unques- 
tioned as to be a verity, that ‘‘ God gave the ten commandments 
to Moses, which contain rules designed to apply to the whole 
race. Although given to the Israelites, they were designed for 
all humanity.” 

One not properly informed as to the depth and accuracy of the 
learning of the chief justice upon such questions, might not 
unnaturally be led to inquire how he knows this. 

If the fact is so unquestionable as the chief justice seems to 
imply, we should hardly expect to find that it has ever been 
doubted, unless by infidels, atheists, or other evil-disposed people 
who refuse to acknowledge God, or seek to expel Him from His 
world. 

From the language of the learned chief justice, moreover, it 
would seem that he does not know or suspect that it ever has 
been. He will, therefore, doubtless be surprised to learn that 
Luther and Calvin and the reformers generally (the chief 
justice, even, it would seem, will hardly venture to accuse them of 
infidelity or atheism ) agreed in substance in the opinion of Luther 
who said, in effect, that the fourth commandment was addressed 
tothe Jews alone. ‘* Therefore,’’ he says, ‘* this commandment, 
literally understood, does not apply to us Christians; for it is 
entirely. outward, like other ordinances of the Old Testament, 
bound to modes and persons, and times and customs, all of 
which are now left free by Christ.’’ Calvin held equally liberal 
views with Luther respecting the non-binding force of the 
fourth commandment upon Christians, and himself, it seems, 
played at bowls on Sunday. And Cox, in the * Literature of 
the Sabbath Question,’ ! says that such was the opinion of 
the other reformers. And speaking of John Knox, the great 
Scottish Reformer, Cox says:? ‘‘Nor is there reason to 
believe that he, any more than the Continental Reformers, 
or than Parker and Aylmer in England, thought innocent 
recreation sinful on Sunday.”’ 

The writer only begs leave to add, that should the chief justice 
desire it, he will take pleasure in furnishing the names of the 


1 Vol. I, pp. 126-7. 2p, 127, 


228 27 AMERICAN LAW REVIEW. | 


reformers, who, in their published writings, agreed in substance 
with the above stated views of Luther and Calvin. 

Before proceeding to another branch of the subject, however, 
the writer desires to point out, as some justification for the above 
quoted views of Luther and the other reformers upon the Sab- 
bath question, the fact, which may possibly have escaped the 
keen eyes and deep learning of the chief justice, that the reason 
given, in at least one version of the ‘‘ Decalogue’’ why the 
Sabbath should be observed, can hardly upon its face be claimed 
to apply to any but the Israelites. I refer to the version in V, 
Deuter., verses 6 to 22, quoted below. Another and different 
version, the one commonly used, and which was probably in the 
mind of the chief justice when he wrote his remarkable opinion, 
will be found in Exodus XX, verses 1 to 17. In the Deuteron- 
omy version, nothing whatever is said about the creation in six 
days, nor the consequent rest on the seventh, but this is the 
reason given why the Sabbath should be observed. ** And re- 
member that thou wast a servant inthe land of Egypt, and that 
the Lord thy God brought thee out thence through a mighty 
hand and by a stretched out arm; THEREFORE the Lord thy God 
commanded thee to keep the Sabbath day.”’ 

Wishing to avoid the accusation of needlessly trespassing upon 
ground belonging, as it may be claimed, exclusively to trained 
theologians, the writer refrains from inquiring why, as so far as 
he can discover, while it is said that Moses broke the tables of 
stone upon which Almighty power had written the first edition, 
so to speak, of the ten commandments, yet, when He rewrote 
them, it is not said that His second edition differed from His first, 
in any respect whatever, and so far as can be learned from the 
sacred narrative ’’ it was the same ten ‘* words’’ or com- 
mandments ’’ which were inscribed upon the second tables, which 
were written upon the first, there should be in an ‘ inspired” 
book two versions of the same commandment differing at all? 
Nor does he propose to enter, at this time, upon the discussion 
of the question, which of the two different reasons assigned for 
the required observance of the Sabbath is the true one. His 
present purpose is simply to inquire what support the argument 
of the chief justice really has, in history sacred or profane, so 
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far as that history is now known. And if the writer is not 
greatly mistaken it will presently appear, not only that the 
greater part of the Christian world to-day appears to continue 
to exist and prosper reasonably well without the Nebraska Sun- 
day, but the whole Christian world, our own ancestors included, 
even, it seems, managed to do without it very nicely indeed 
down to within about three hundred years, about which time it 
was discovered in England, that the fourth commandment ap- 
plied to the Christian Sunday, and rendered obligatory upon 
Christians the observance of an even more than Jewish Sabbath. 
We shall discover, among other things, that the civilization which 
produced Shakespeare and Bacon did so without the help of the 
Puritan Sunday. 

It has been shown already that the ‘*‘ Reformers’’ denied the — 
binding force of the fourth commandment upon Christians. It 
will not be overlooked that Sunday is the first day of the week 
and not the seventh, to which latter day that commandment in 
terms applies and which the Jews, in obedience thereto, continue 
to observe. 

The first question which arises is, therefore, why do Chris- 
tians apply the commandment to keep and observe the seventh 
day of the week to the first day? What warrant is there for 
keeping holy any day, except that expressly named in the com- 
mandment? The chief justice answers this question, how- 
ever, by informing us that after the death and resurrection of 
Christ, His disciples, to commemorate that event, changed the 
date of the Sabbath from the seventh day of the week to the 
first. 

For this statement, howeyer, even the chief justice himself 
will hardly, it is believed, venture to claim that there is any sup- 
port in the scriptures. If, however, he should so claim, it 
would probably puzzle him to point out the ‘passages which sup- 
port it. And still more, to explain how it happened, if there 
ure such passages, that they or the meaning of them, should 
have remained hidden from the Christian world until near the 
close of the sixteenth century; and should then have been 
revealed only to a particular sect in England; and should be 
unknown to a very large part of the Christian world to-day. 


ce 
er, 
ve 
he 
on 
he 
ed 
V. 
nt 
he 
m, 
six 
he 
re- 
at 
ity 
od 
on 
ed 
as 
n, 
te 
st, | 
he 
n- 
ch 
l? 
on 
or 
lis 
nt 
so 


230 27 AMERICAN LAW REVIEW. 

The only texts in the scriptures which, so far as the writer has 
been able to learn, bear even remotely upon this question: are 
Acts XX,7; 1 Cor. XVI, 2: and Rev. I, 10. 

As to the first text, the most that can fairly be claimed for it 
is, that it shows that on a certain first day of the week the dis- 
ciples were met together to break bread. That Paul, being 
about to depart on the morrow, discoursed to them, etc. But it 
does not show,so far as the writer is able to discover, that 
they were accustomed to meet together on that day to break 
bread, or for any other purpose. Or, in fact, anything more 
than, as so distinguished a guest as Paul was about to depart, 
they had therefore assembled to hear his farewell address, or to 
bid him farewell. 

As to 1 Cor. XVI, 2, it seems only to be claimed by the most 
orthodox, that it implies some observance of the first day of the 
week. But as to the character of that observance, when it was 
instituted, by whom, whether by apostles or others, or for 
what reason, or in commemoration of what event, if any, it was 
established, the text gives us no information whatever. 

As to Rey. I, 10, it is true that the title, the ‘* Lord’s day,” 
is given to some day, but there is nothing to show what day was 
so called nor why, nor how it was to be observed. 

The writings of the early Christians, outside of the scriptures 
which we possess, seem to furnish as little warrant as the scrip- 
tures themselves, for the alleged substitution by Christ or his 
apostles of Sunday forthe Sabbath, or the transfer of the alleged 
binding force of the fourth commandment from the seventh 
day of the week to the first. Mr. Cox,!speaking of the reasons 
- given by the * Fathers’’ why the first day of the week was 
honored, says, that not one of them who lived before the time 
of Constantine has said that it was because the fourth command- 
ment binds the Christian church as it did the Jews, and the 
Sabbath day was changed by Christ or his apostles from Satur- 
day to Sunday, or because the apostles, who had a divine com- 
mission, appointed the Lord’s day to be observed as a Christian 
festival. ‘* On the contrary, they give sundry other reasons of 


1 Literature of the Sabbath Question, Vol. I. p. 353. 
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their own, fanciful in most cases, and ridiculous in some. The 
best of them is that on the first day the Savior had arisen from 
the dead; and the others chiefly are — that on the first day God 
changed darkness and matter, and made the world ’’ (this was 
the view of Justin Martyr): ‘that on a Sunday Jesus Christ 
appeared to and instructed his disciples,’’ (this also is from 
Justin): ‘* That the command to circumcise children on the 
eighth day was a type of the true circumcision, by which we were 
circumcised from error and wickedness through our Lord, who 
rose from the dead on the first day of the week’’ (Justin and 
Cyprian): ‘*-And that manna was first given to the Israelites on 
a Sunday’’ (Origen). ‘* From which the inevitable inference 
is, that they neither had found in Scripture any commandment — 
primeval, Mosaic or Christian — appointing the Lord’s day to be 
honored or observed, nor knew from tradition of any such com- 
mandment delivered by Jesus or his apostles.’’ And on page 257, 
speaking of the assertion made by Athanasius in the middle of 
the fourth century, that ‘‘the Lord has transferred the day 
of the Sabbath to the Lord’s day.’’ He says: ‘* For not to 
insist that such a dictum is no further of value than as it is 
found to rest on the Scriptures, which are the rule of faith, the 
fact is evident and admitted, that Athanasius means to say, not 
that Christ appointed the transference, but merely, that by ris- 
ing from the dead on the first day of the week he effected the 
transference, or rather gave occasion to its being made by his 
followers.”” * * * early Fathers give no support, 
direct or indirect, to the notion that the Sabbath had been trans- 
ferred at all; but it is not surprising that those who wrote after 
the enactment by Constantine that Sunday should be kept as a 
Sabbath, were more apt to discover reasons for such observance 
of it than their predecessors had been while the imperial edict 
had no existence.’? This decree of Constantine, it is perhaps 
hardly necessary to remind so learned a man as the chief justice, 
was enacted in A. D. 321, and was in substance, that all judges, 
inhabitants of cities, and artificers should ‘‘ rest on the vener- 
able Sunday.’’ Husbandmen, however, might freely and at 
their pleasure apply to the business of agriculture. Cox 
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says,’ ** No evidence has been adduced, that before the enactment 
of this law there was Sabbatical observance of the Lord’s day in 
any part of Christendom.’’ These sentences from Cox’s work 
are the summing up by him of the results of his own exami- 
nation and of the labors of Domville, Heylin, Cocceius and many 
others. I respectfully commend the above cited work of Mr. 
Cox itself to the learned chief justice, and I venture to submit, 
that a man so les#rned even as he respecting the Sabbath, will be 
able to learn from it much that plainly he does not now know. 
At any rate he will learn to be far less dogmatically certain than 
he now seems to be, that Christ’s disciples ** changed the day of 
the week.’? Might one be pardoned, if he should ask the learned 
chief justice where he finds in the Scriptures, any authority con- 
ferred upon the disciples to change God’s laws in whole or in 
part, or to fix another day than that fixed, as the chief justice 
insists, by God himself in the fourth commandment? 

It remains to inquire how Sunday has been observed in Chris- 
tian countries, even in Great Britain itself, and when and for 
what reason a change in the manner of observance of it was 
made. 

It is quite certain that a very large part of the Christian world 
to-day sees no violation of God’s law in indulging on that day 
in amusements of any kind which would be lawful upon other 
days, and among them, it is believed, are just as good Christians, 
holding and living up to just as high standards of morals and 
Christian conduct, as the chief justice himself or any one else in 
Nebraska. 

And it is just as certain that down to near the close of the 
sixteenth century, the same was true of Great Britain, and it 
was not until about the middle of the seventeenth that the 
attempts of the Puritans to prevent games, sports, plays, 
masques and banquets on Sunday, in other words, compel the 
observance of Sunday as or in place of the Jewish Sabbath, 
became measurably successful. But not wholly so, at any time. 
Even during the present century or at least during the first three 
decades of it, it is believed to be certain that in parts of Southern 
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England, at least, it was the custom to take the implements 
required in the game of cricket to church on Sunday, and after 
the close of morning service, to play the game, the minister 
looking on approvingly, if not himself taking part in the amuse- 
ment. 

In the year 1457 the playing at golf had taken so firm a hold 
upon the Scottish people, and was so persistently played on 
Sunday, as to seriously interfere with what was looked upon by 
the authorities as the more important pursuit of archery, pro- 
ficiency in which was considered necessary for opposing ‘‘ our 
auld enimies of England.’’ Accordingly, in that year the Scottish 
Parliament enacted, that foot ball and golf ‘* be utterly cryit 
doun and noch usit,’’ and that instead, a pair of butts for archery 
should be made at every parish church ‘ and schuttin be usit ilk 
Sunday.”’ 

Similar laws were enacted in 1471 and 1491. In 1592 the 
town council of Edinburgh forbade the inhabitants of that city 
to play at golf and similar games on Sunday, but the next year 
the decree was changed so as only to prohibit the playing during 
‘tyme of sermons.”’ 

Constantine expressly appointed that markets should be held 
on Sunday. In Scotland the practice of holding markets upon 
holy days was first forbidden by an act of James IV. in 1503, 
and on Sundays in particular by one of James VI. in 1579. In 
1637, Rev. Wm. Gould, who was principal of King’s College, 
Aberdeen, published a treatise against profanation of the Lord’s 
day especially by salmon fishing, and in 1661 the Scottish Par- 
liament passed an act forbidding it. 

In 1595, the Rev. Nicholas Bownd published a book, the title 
of which is very long and is quite unnecessary to quote. Of 
this book Cox says:1 ‘In the treatise bearing this long title, 
the Sabbatarian opinions of the Puritans which afterwards found 
more precise expression in the Westminster Confession and 
Catechisms, and are now maintained by the Evangelical sects in 
this country, were for the first time broadly and prominently 
asserted in Christendom.”’ 


1 Lit. Sab. Ques, Vol. I, p. 146. 
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Of the effect of the publication of this book, Fuller, in his 
Church History of Britain, published in 1655, quoted by Cox, 
says, ‘*It is almost incredible how taking this doctrine was, + 
partly because of its own purity, and partly for the eminent 
piety of such persons as maintained it; so that the Lord’s day, 
especially in corporations, began to be precisely kept, people 
becoming a law to themselves, forbearing such sports as yet by 
statute permitted; yea, many rejoicing at their own restraint 
herein. On this day the stoutest fencer laid down the buckler; 
the most skilful archer unbent his bow, counting all shooting 
beside the mark; May-games and morris-dances grew out of 
request; and good reason that bells should be silenced from 
jingling about men’s legs, if their very ringing in steeples were 
adjudged unlawful. Some of them were ashamed of their 
former pleasures, like children, which, grown bigger, blush them. 
selves out of their rattles and whistles. Others forbore them 
for fear of their superiors; and many left them off out of a 
politic compliance, lest otherwise they should be counted licen- 
tious.”’ 

To which Cox adds:! ** After some delay, during which the 
new doctrine spread thus rapidly, attempts were made by 
Archbishop Whitgift in 1599, and by Lord Chief Justice 
Popham in 1600, to call in and suppress the book; but the 
opposition of a prelate so odious to the Puritans, and of a 
judge to whose decision of a theological controversy they could 
not be expected to bow, had the usual effect of drawing more 
attention to the subject, and enlisting in favor of the Puritans 
and their views the sympathy of many who smarted under the 
civil or ecclesiastical tyranny of the times.”’ 

On May 24, 1618, James I. issued a Declaration, which is com- 
monly called the ‘*Book of Sports.’”? It was in fact simply a 
proclamation ‘‘ that people who wished to enjoy their long-accus- 
tomed Sunday pastimes, and some of whom had complained of 
the arbitrary interference of Puritan magistrates and ministers, 
‘should not, after the end of divine service, be disturbed, letted 
or discouraged from any lawful recreations.’ ’’* 


1 p. 147, Vol. I. 2 Cox, Vol. I. p. 152, 


YUM 


CHIEF JUSTICE MAXWELL UPON THE SUNDAY QUESTION. 235 


This declaration was never enforced, however, until it was 
republished by Charles I. in 1633, ‘* with an addition declaring 
that it was now ratified and published ‘ the rather because of late 
in some counties of our kingdom, we find that under pretense of 
taking away abuses there hath been a general forbidding, not 
only of ordinary meetings, but of the feasts of the dedication of 
the churches, commonly called wakes.’’’ ‘* * Now,’ he proceeds, 
‘our express will and pleasure is, that these feasts with others 
shall be observed, and that our justices of the peace in their sev- 
eral divisions shall look to it, both that all disorders there may 
be prevented or punished, and that all neighborhood and free- 
dom, with manlike and lawful exercises, be used. And we fur- 

‘ther command our justices of assize in their several circuits, to 
see that no man do trouble or molest any of our loyal and dutiful 
people, in or for their lawful recreations, having first done their 
duty to God, and continuing in obedience to us and our laws.’ 
The whole tenor of this document shows his majesty’s will and 
pleasure to have been, not (as is commonly said) that the meet- 
ings, feasts and sports should be used by all his subjects, but 
only that they should be used by such as wished to use them.” 

These ‘‘ wakes,’’ referred to in Charles’ Declaration, it 
seems,! were annual festivals, held in each parish to commem- 
orate the dedication or first opening of the parish church for 
worship, and were originally held on the anniversary of that 
day, or on the Saint’s day of the patron Saint to whom it was 
dedicated, whenever that might be. Complaint was, however, 
made that there were too many holidays, to the detriment of 
civil government and secular affairs among other objections, and 
therefore in 1536 an act of convocation was passed by Henry . 
VIII. considerably reducing their number. ‘‘ The feast of the 
dedication of every church was ordered to be kept upon one and 
the same day everywhere; that is, on the first Sunday in Octo- 
ber; to the total abolition of the particular Saint’s day.”’ 

In both proclamations, however, the bishops were required 
to see to it, that they were published in all the parish churches, 
and this was, perhaps, the most irritating provision they con- 


1 Brands’ Pop. Antiq. (Chatto. & Windus Ed. London, 1877), p. 290, ff. 
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tained. Both declarations will be found in full, with the orig- 
inal spelling retained in Cox, Vol. I, pp. 444-447. Bear and 
bull baiting and interludes and all unlawful games were forbid- 
den on Sunday ‘and at all times in the meaner sort of people 
by law prohibited, Bowling.’’ Playing at bowls seems to have 
been deprecated as far back as 39 Edw. III, (1336) as ¢* dishon- 
orable, useless and unprofitable.’”” One reason being that 
archery was more important, and by 12 Rich. II, Cap. 6, (1888) 
servants, artificers and laborers were forbidden to play at bowls, 
as the practice of archery was becoming lax. 

These declarations, issuing from the imperious Stuarts, who 
fully believed in their divine right to govern without any assist- 
ance from, or interference by their subjects, fell upon minds 
already excited almost to frenzy by the encroachments made by 
the Stuarts upon their liberties, and were looked upon not only 
as still further encroachments but worse, being attacks upon 
what they had learned from such books as Bownd’s and other- 
wise, to look upon as matters of religion and conscience, and 
their anger, not unnaturally, burned up hotly. Hallam says, 
however, (speaking of the proclamation of Charles I.) that it 
was perfectly legal, and according to the spirit of the act, I, 
Car. I, c. 1, for the observance of the Lord’s day.! 

But Hallam further says,’ speaking of the Puritans, and their 
irritation at these declarations: ‘* But whatever superstition 
there might be in that party*‘s judaical observance of the day 
they called the Sabbath, it was in itself preposterous, and tyran- 
nical in its intention to enforce the reading in churches of this 
license, or rather recommendation, of festivity. The precise 
clergy refused, in general, to comply with the requisition, and 
were suspended or deprived in consequence.’’ And he adds that 
thirty of them were excommunicated in the single diocese of 
Norwich. Though it is probable, he says, that that was above 
the average. 

And speaking of the declaration of James I., he says, in 


1 Const. Hist. Eng., Vol. I, pp.  p. 462, Vol. 1, Armstrong’s Ed. N. Y. 
474-6, 6th Ed. note, quoted by Cox, 1893.) 
Vol. I, pp. 447-8. (This note is on 2 Ib. 
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substance,! ** The founders of the English reformation, after 
abolishing most of the festivals kept before that time, had 
made little or no change as to the mode of observance of 
those they retained. Sundays and holidays stood much on the 
same footing as days on which no work except for good causes 
was to be performed, the service of the church was to be attended, 
and any lawful amusement might be indulged in. A just dis- 
tinction, however, soon grew up; an industrious people could 
spare time for very few holidays; and the more scrupulous 
party, while they slighted the church festivals as of human ap- 
pointment, prescribed a strict observance of the Lord’s day. 
But it was not till about 1595 that they began to place it very 
nearly on the footing of the Jewish Sabbath, interdicting not 
only the slightest action of worldly business, but even every 
sort of pastime and recreation; a system which, once promul- 
gated, soon gained ground as suiting their atrabilious humor, 
and affording a new theme of censure on the vices of the great.”’ 

So bitter did the controversy become, that in 1621, when a 
bill was introduced in the House of Commons ‘ ¢ for the better 
observance of the Sabbath usually called Sunday,’ one Mr. 
Sheperd, sneering at the Puritans, remarked that, as Saturday 
was Dies Sabbati, this might be entitled a bill for the observance 
of Saturday, commonly called Sunday. This witticism brought 
on his head the wrath of that dangerous assembly. He was 
reprimanded on his knees’’ and ‘expelled from the house.’’? 
Two acts were finally passed* for the better observance of Sun- 
day. Heylin, who died A. D. 1662, says,‘ of the first act, that 
Charles was under a necessity of compliance with the Commons, 
and ‘* resolved to grant them their desires in that particular, to 
the end that they might grant his also in the aid required when 
that obstruction was removed. The Sabbatarians took the ben- 
efit of this opportunity for the obtaining of this grant, the first 
that they obtained by all their strugglings,’’ ete. 


1 pp. 396-400; Cox as above cited, p. 3 I Car. I, c. 1, and 8 Car. I, c. 2. 
428 ff. (Vol. I, 388, 9, Armstrong’s 4 Life of Laud, p. 129, quoted in Cox, 
Ed. N. Y. 1893.) Vol. I, 430, note 2), Hallam, Arm- 

21 Hallam’s Const. Hist. (Arm-_ strong Ed., Vol. I, p. 391, note 2). 
strong Ed.) 391. 
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That act, however, permitted the people lawful sports and 
pastimes in their own parishes, and we have already seen that the 
** Book of Sports,’’ when republished by Charles I., eight years 
after the passage of the first act and six years later than the 
second, was still perfectly legal. Hallam says further:' ‘ The 
use of the word Sabbath instead of Sunday became in that age 
a distinctive mark of the Puritan party.”’ 

Cox says further,? **And we learn from the authentic 
records of the sixteenth and seventeenth centuries that it was 
not till the generation on which the Westminster Catechism was 
first inculeated grew up, and the persecution of the Covenant- 
ers had at the same time imprinted on the Scottish people an 
austerity unknown before, that the now prevailing notions of the 
sinfulness of Sunday recreation and the duty of spending the 
whole day, so far as practicable, in worship, took possession of 
the national mind. Public banquets were previously given 
without scruple on the Lord’s day; a notable instance of which 
occurring so late as 1633,’’ when the town of Edinburgh, after 
sermon, gave a sumptuous and costly banquet to the King. 
** Sunday indeed in that age ’’ (speaking of the latter part of the 
16th century), ‘‘ was the day generally chosen for mirth and 
revel. It was on a Sunday when the Reformed Commendators 
of Holyrood and Coldingham, both of them Lords of the Con- 
gregation, rode at the ring in women’s clothes. It was ona 
Sunday that the Reformed municipality of Edinburgh gave its 
grand banquet to the Queen’s French kinsfolks. Knox traveled 
on a Sunday, wrote letters on a Sunday, and had the Duke of 
Chatelherault and the English ambassador to sup with him on a 
Sunday. The Gaelic translator of Knox’s ‘Forms of Prayers,’ 
the Reformed Superintendent of Argyle and Bishop of the Isles, 
feasted the Queen and the ambassador of Savoy on a Sunday. 
For more than twenty years after Knox was in his grave, Robin 
Hood plays were acted on Sundays, and the King of May held 
his gambols on Sundays, in Scotland; as in England masques 


1 Work above cited Vol. I, p. 400; 2 Vol. I, 466-7. 
quoted by Cox, Vol. I, 430-1. (Arm- 
strong Ed. Vol. I, pp. 391, 2.) 
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and interludes continued to be performed before the Court on 
Sundays, throughout the reigns of Elizabeth and James.’’ And 
on page 480 he adds, on the authority of May’s History of the 
Parliament of England, that both plays and masques were per- 
formed at court on Sundays during the first sixteen years of the 
reign of Charles I. 

And so late as Sunday, September 27, 1631, the Midsummer 
Night’s Dream was performed before John Williams, Bishop of 
Lincoln and a number of invited guests, at his house of Bugden. 
For this however, he and some of his guests were proceeded 
against, probably under Act 3 Car. I, c. 2, which absolutely 
forbade the exhibition of plays on Sunday, although as we have 
just seen they continued to be performed at court. The bishop 
and his guests made default, and he and some of them were 
fined. 

In 1643 the Long Parliament passed an ordinance summoning 
an ‘‘ Assembly of learned and Godly divines and others ’’ to meet 
at Westminster, for the purpose of deliberating, and when 
required, advising the legislature as to the form of church goy- 
ernment ‘‘most agreeable to God’s holy word,’’ etc. These 
divines were chosen ‘‘ only as each member of Parliament in his 
private fancy thought fit, so elected one by one.’’ From this 
body issued the famous ‘* Westminster Confession;’’ the 
“ Larger catechism ”’ and the ‘** Shorter catechism ”’ all of which, 
between 1643 and 1649 were solemnly passed by Parliament. In 
this ‘* confession ’’ we are told God ‘* by a positive, moral and 
perpetual commandment, binding all men in all ages, he hath 
particularly appointed one day in seven for a Sabbath, to be 
kept holy unto him; which, from the beginning of the world to 
the resurrection of Christ, was the last day of the week; and 
from the resurrection of Christ was changed into the first day of 
the week,”’ ete. 

Itis probably in this ‘‘ confession ”’ or-in one of the catechisms, 
that the chief justice found the information which he has given 
us upon the subject. We have already seen how far from the 
truth it is. It was suggested above, that probably the most 
irritating provision in ‘* The Book of Sports,’’ was that requiring 
it to be read in every parish church, and this was so, because 
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that would require even Nicholas Bownd himself, and all other 
ministers in charge of parish churches who shared his views, to 
publicly read what was contrary to their convictions. As might 
have been expected, however, no sooner did they themselves 
obtain the power, than they imposed upon their opponents, 
doubtless just as honest in their convictions as themselves, a duty 
no less irritating and painful. On April 6, 1644, Parliament 
passed an ordinance entitled ‘* Restraint of several evils on the 
Lord’s day,’’ which ordered, among many other things, ‘that 
all and sundry person or persons whatsoever shall, on every 
Lord’s day, apply themselves to the sanctification of the same, . 
by exercising themselves thereon in the duties of true religion 
publicly and privately.’’ It forbade selling or offering for sale 
any goods, etc., upon any part: of the day, except that milk 
might be sold at certain specified hours; it forbade any worldly 
work or labor, or traveling without reasonable cause therefor, 
It forbade wrestling, shooting, bowling, ringing of bells for 
pleasure or pastime, masque, wakes, otherwise called feasts, 
church ale, dancing, games, sport, or pastime whatsoever, under 
penalty, if the offender was over fourteen, of a forfeiture of five 
shillings ‘* for every such offense ;’’ and if under fourteen, “ all 
and singular person or persons that have the care, government, 
tuition or education’’ of such juvenile offender ‘* shall forfeit 
and lose twelve pence for every of the said offenses that shall 
be committed by any such child or children.’’ It ordered that 
all May-poles should be taken down and removed, and that none 
should thereafter be set up. Commanded that the ‘* Book of 
Sports,’’ ** and all other books and pamphlets that have been or 
shall be written, printed or published against the morality of the 
fourth commandment or of the Lord’s day, or to countenance 
the profanation thereof, be called in, seized, suppressed and 
publicly burned by the justices of the peace,’’ ete. It further . 
provided that it should ‘‘ be printed and published and read in 
all parish churches and chapels before the sermon in the morn- 
ing, on some Lord’s day,’’ before May 1st, south of Trent and 
before June Ist, north of it. In 1647, the same ‘‘ Long Parlia- 
ment’’ abolished the observation of Christmas, Easter and 
Whitsuntide, as well as Saint’s days. And in 1656 Parliament 
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ordained ‘* That all persons not having a reasonable excuse, to 
be allowed by a justice of peace, shall resort to some church or 
chapel where the ¢rue worship of God is performed, or to some 
meeting-place of Christians not differing in matters of faith 
from the public profession of the nation, on penalty of 2s. 6d. 
for every offense.”’ 

The result of our inquiry would seem to be, that it is not such 
an unquestioned or unquestionable verity as the chief justice 
seems to suppose, that the fourth commandment was designed 
to apply to the whole race, or to bind all humanity; and that 
one may even venture to deny its binding force upon Christians, 
and still find himself in company with at least as good Christians 
as Chief Justice Maxwell, and who were and are probably as 
learned, in the field of theology at least, ashe. We have further 
seen reason to doubt, whether restraint upon Sunday, from such 
sports, amusements or pastimes as are proper upon week days, 
is a necessary part of Christianity, or required by any divine law 
which has so far been discovered. And still further, that the 
English speaking people owe, what the chief justice evidently 
conceives to be the inestimable privilege of enjoying their own 
peculiar Puritan Sabbath, to the long and bitter political struggle 
between the haughty, imperious and stubborn Stuarts, and their 
equally stubborn, and hot-headed subjects, jealous of their 
political rights, which, as they believed, the Stuarts were 
endeavoring to destroy; and that but for that struggle and its 
results, we should almost certainly have continued to hold as the 
Reformers did, that the fourth commandment was not meant to 
bind us, and should have continued to observe Sufday as our 
own ancestors had done down to that time, and as the remainder 
of the Christian world, or most of it, does to-day. 

In the onward and upward march of our civilization it has 
been discovered that much that the Puritans, in their zeal for 
what they conceived to be the cause of God, imposed upon their 
neighbors and themselves, has been brushed away as unnec- 
essary, if not actually impediments to that progress. The 
Puritan Sunday, and Puritanic Sunday legislation, however, still 
to a certain extent survives. So far as it is Puritanic, it would 
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seem from our own history, as well as from the experience of 
our neighbors, that it, also, is unnecessary, at least. 

It is time, therefore, that its Puritanic features were also 
swept away. But if they must be retained, let them be main- 
tained upon the true ground, namely, that so the majority 
wills, and not upon the unfounded pretense, that either the 
divine law or the experience of the world demands them. 


Wma. E. Carter. 
PLATTEVILLE, WIs. 


ABATEMENT OF LEGACIES. 


ABATEMENT OF LEGACIES WHERE AN ESTATE 
SHOWS A DEFICIENCY OF ASSETS. 


As a help to a better understanding of the questions involved 
in the discussion of this subject let us first look at the different 
divisions of the term legacy. Legacy as a generic term 
is defined by Blackstone! as ‘*a bequest or gift of goods and 
chattels by testament,’’ usually satisfied from the personalty, 
but will be taken from the realty if the context requires it.? 
Legacies are divided according to property significance, into 
three divisions: specific, demonstrative and general. A specific 
legacy is one that can be separated from the body of the estate 
and pointed out so as to individualize it, and enable it to be 
delivered to the legatee as athing sui generis,’ and to make a 
legacy specific it must appear by express words, or by inference 
resting upon a strong, solid, rational interpretation of the will, 
that the testator intended that the legatee should take the par- 
ticular thing and nothing else. Again, a legacy is specific when 
it designates a particular thing or things by specific description, 
as ‘my bay mare,’’ ** my gold watch,”’ ** my shares of stock in 
such a bank;’’ or mention some place where the thing may be 
found, as **my bank notes in a certain drawer;’’ or indicates 
some part of the personal estate consisting of various articles 
which can be easily distinguished and set apart from the residue.® 
These words ‘‘ one-half of all my stock in the following named 
railroad, the L. and N.R. R.,’’ ete, were held to grant a specific 
bequest.° Of course, if the thing specifically bequeathed does not 
remain at the death of the testator, there will be no legacy, since 
under this division of the subject, the thing itself and not its 


12 Com. 512 (Chitty Ed.). 5 Houston (Del.), 540; see Proctor v. 

? Bacon v. Bacon, 55 Vt. 248. Robinson, 35 Mich. 284; 2 Redfield on 

3 Harper v. Bibb, 47 Ala. 553. Wills, p. 475. 

‘ Wyckoff v. Perrine, 37 N. J. Eq. ® Loring v. Woodward, 41 N. H. 
120. 391. 

Cooch’s Exrs. v. Cooch’s Admr. 
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equal, or value, or counterpart, is that which the testator intends 
to convey. There may be no intrinsic value in the thing itself, 

but the gift or bequest may have a peculiar value in the 
mind of the testator, and a specific legacy must be a part of 
the testator’s estate, either severed or distinguished. A dem- 
onstrative legacy is a bequest of a sum of money payable out 

of a particular fund or thing; a pecuniary devise, given gen- 
erally but with reference to a particular fund as the source of 
its payment.' If the fund out of which a legacy of this charac. 

ter is to be paid fails for any cause, it is nevertheless entitled to 

come off the estate generally. And herein does it differ from a 

specific legacy, which must be the thing itself or nothing. And 

this demonstrative, or money legacy, differs from the general 

legacy in that it does not abate in that class.?_ And in all cases 

whether a legacy is demonstrative or specific, depends upon what 

the intent of the testator might be as it appears from the con-. 
struction of the will. And when the legacy is held to be dem- 

onstrative, a general intent is shown to have it paid without much 

care against what fund it is charged.’ A general legacy is one 

that is payable out of the general assets of the estate. It is a 

bequest which may or may not be part of the testator’s property. 

It is neither a bequest of a particular thing, or money. It is a 

legacy where its amount or value is a charge upon the general 

assets, and if these are sufficient to meet all the provisions of the 

will, it must be satisfied. This kind of legacy abates propor- 

tionately if there is a deficiency in the assets. A specific legacy 

does not abate at all, unless there is not sufficient estate without 

it. Demonstrative legacies abate as between each other in equal 

degree with specific legacies, but are preferred over general 

legacies. Specific legacies are liableto ademption, but as a rule 

demonstrative and general legacies are not so liable. The order 

in which the assets of an estate of a deceased person are to be 

appropriated in the payment of debts due by him and of the 
legacies given by him, may be determined by the expressed con- 


1 Pierrepont v. Edwards, 25 N. Y. 2 Armstrong’s Appeal, 63 Pa. 316. 
128; Glass v. Dunn, 17 Ohio St. 424; 3 Stevens v. Fisher, 144 Mass. 127. 
Anderson’s Law Dict., p.608; 3 Pome- 41 Story Eq. Jur. Sec. 555. 
roy’s Eq. Jur. Sec. 1133. 
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ditions of the will, and must be so determined unless the inten- 
tion of the testator as expressed is in conflict with the laws 
of the State, or cannot be ascertained by the wording of the 
will. The laws of the different States in our country have es- 
tablished an order of payment of the debts of an estate, as also 
of the claims of legatees named in the will. These laws are the 
fruit of legislative action in the different States and are of 
course apt to differ somewhat in prescribing the order of pay- 
ment. But the claims of creditors are generally paramount to 
those of all others, whether heirs, devisees or legatees, and must 
be paid in full out of the assets of the estate subject to their 
payment and in the order provided by law. Both the personal 
and real estate of the decedent are liable to the payment of his 
debts, and if the property of the estate is not sufficient to pay 
all the debts of the testator in full, all devise and bequests must 
of necessity abate. The personal estate is that part of the 
assets of the testator first looked to out of which to pay all 
claims, both debts of the testator and legacies, if no different 
direction is expressed in the will of testator, and if the personal 
property falls short of the payment of the indebtedness then 
resort may be had to get at the real estate of testator. As to 
legacies, the personal estate is ordinarily the one fund from 
which these are to be paid and it has been held by some courts 
that they are not charges on the real estate unless the testator 
so directs, either in express or implied language.! 

But when the intention to charge the payment of legacies 
against the real estate may be clearly ascertained from the will 
itself these legacies will be so charged.” 

The decisions are very uniform upon this last proposition, 
but it is unnecessary to pursue this preliminary inquiry further. 
These questions have become maxims of the law. 

Tue Question or ABATEMENT. — We shall find that specific leg- 
acies are, from circumstance and reason, the preferred class of 


1 Newson v. Thornton, 82 Ala. 402; Excrs. 16 N. Y. 257; Bevan et al. v. 
Estate of Woodworth, 31 Cal. 595; Cooper et al. 72 N. Y. 317. 

Cooch’s Excrs. v. Cooch’s Admr., 5 2 Taylor v. Dodd, 58 N. Y. 343; 
Houston, 540; Reynolds v. Reynolds’ CKalbfleisch v. Kalbfleish, 67 Id. 363; 
Lefevre v. Toole et al., 84 N. Y. 95. 
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legacies, and do not abate where general legacies do. They 
abate only when a deficiency of asset is usually large, rendering 
a resort to these specific bequests absolutely necessary, and then 
only after the fund for the payment of general legacies’ js 
exhausted. When they do abate they do so pro rata with one 
another.’ Legacies, however, do not abate until the following 
funds in their order have been exhausted: 1. The general 
personal estate, not expressly or impliedly exempted; 2. Lands 
expressly devised to pay debts; 3. Lands descended to the heir; 
4. Realty or personalty devised or bequeathed subject to the 
payment of debts of the estate.? 

A specific legacy and a specific annuity abate at same time 
unless it is clear that the intention of the testator was different, 
And specific legatees may enforce contribution from devisees of 
real estate, where the real estate is charged with the payment of 
legacies. And this right may be enforced by way of set-off. 
If the fund out of which demonstrative legacies are made pay- 
able is in existence at the testator’s death, they are not liable to 
abate with general legacies, but are entitled to payment just as 
purely specific legacies are. If, however, the fund is not in exist- 
ence they do not necessarily fail but are payable out of the gen- 
eral assets of the estate, just as are general bequests or legacies. 

All general legacies are liable to be abated even to the point 
of complete obliteration in order to pay the indebtedness of the 
estate in full, before a resort is had to the fund for the payment 
of specific legacies, and if complete abatement is not necessary, 


the general legacies will abate pro rata in order to make up for 
the deficiency.® 


1 3 Pomeroy’s Eq. Jur., Sec. 1137; 
Cooch’s Exrx. v. Cooch’s Admr. 5 
Houston, 540; see also Titus v. Titus, 


458-459; Harris v. White, 2 South. N. 
J. 422. 
5 2 Redfield on Wills, 452; Arm- 


26 N. J. Eq. 114; Brown v. Brown,79 Va. 
650; Armstrong’s Appeal, 63 Pa. St. 312 
(supra); Biddle v. Carraway, 6 Jones’ 
Eq., (N. C.) 95. 

2 Jarman on Wills, 5 Am. Ed. 458. 

5 Hayes v. Seaver, 7 Green (Me.), 
237; Brands v. Hasting, 38 N. J. 
42. 

4 Jarman on Wills, Chap. 46, pp. 


strong’s Appeal, 63 Pa. 312, 

6 Appeal of the Trustees of the 
U. of Penn., 97 Pa. St. 187; Farmin v. 
Bascom, 122 Mass. 282; Safe Dep. & 
Trust Co. v. Plummer, 142 Mass. 257; 
Titus v. Titus, 26 N. J. Eq. 111; Hall 
v. Smith, 61 N. H. 144. And this is so 
as to a general legacy to wife, child or 
any relative in the absence of any stat- 
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As exceptions to the rule some courts have given a preference 
to some legacies over others. In cases where a decent regard 
for a just cause of dealing between testator and creditor 
was concerned some courts and authorities establish a pref- 
erence in favor of one who receives a legacy in lieu of a 
payment of his claim. As where an indebtedness of the testator 
has been compounded and a legacy incorporated in the will in 
satisfaction thereof. 

In the case of a dower interest the widow is placed on same 
footing with the creditors, that is, when the will provides for a 
legacy to be paid to the testator’s widow instead of her dower 
interest, if she so elect, since her election in this event is very 
important, then such a legacy would take preference over all 
other legacies and be placed alongside the claims of ordinary 
creditors of the testator’s estate, with certain advantages even 
there. Thereason of this is very plain. The widow’s right toa 


certain portion of her deceased husband’s estate is well estab- 
lished by law. The right grows out of the marriage relation 


utory regulation of same. 2 Redfield 
in Wills, 552; Titus v. Titus, supra, 97 
Pa. St., above cited. Bliven etal.,v. 
Symour et al., 88 N. Y. 469. Though the 
court may lean strongly in favor of 
these latter persons. Van Winkle v. 
Van Houten, 3N. J. Eq. 172. In the case 
of Scofield v. Adams, 12 Hun, 366, the 
preference is given to these near rel- 
atives under legislative intervention. 

1 McLean v. Robertson, 126 Mass. 
537; Appeal of Trustees U. of Penn., 97 
Pa. St. 187; Brown v. Brown, 79 Va. 
648; 2 Redfield on Wills, 551; Schouler 
on Ex. &. Admrs., Sec. 499, in the note. 
But these legacies will also abate in 
favor of creditors of the estate when 
a deficiency occurs. The preferred 
legatee simply has preference in the 
residuary legatee’s fund,and this, as we 
have seen, may be exhausted in the pay- 
ment of debts of the estate. It might 
be thought that, regarded as debts 
of the estate, such legacies should, 
as founded on a consideration, merit- 


orious alike with all creditors’ claims, 
rank, at least, in favor with specitic 
legacies. But some courts have not 
applied this rule of precedence with 
such anice sense of justice. In the 
Massachusetts case, Towle v. Swasey, 
above cited, specific legacies are given 
full precedence, while as among gen- 
eral legacies these have been accepted 
to their full amount, even though the 
bequest should exceed the value of its 
actual consideration. Among general 
legacies thus privileged, are those. 
given in consideration of a debt. 
actually owing to the legatee or of the 
relinquishment of widow's dower. 
Borden v. Jenks, 140 Mass. 562. Itis 
essential, however, to this privilege, 
that the consideration should subsist 
at the testator’s death; and therefore 
legacies given to creditors whose 
claims have been compounded and re- 
leased during the life of the testator 
would come under this rule. 


by 
ig 
on 
is 
1e 
ig 
al 
ls 
le 
t. 
of 
yf 
0 
| 
5 
t 
€ 
t 
’ 
r 


248 27 AMERICAN LAW REVIEW. 


and consequential duties of the husband. She has an inchoate 
right which becomes absolute and vested at the death of her 
husband. A right subject to, and fixed by statute in the differ- 
ent States, as absolute as that of her husband, subject to his 
indebtedness, of course, which she may have separated from the 
net assets of the estate as soon as the creditors are satisfied,! 
And when widow accepts the legacy in lieu of her interest the 
transaction has same significance as any contract relation — the 
estate gets value received for the gift.? 


Percy LLEWELLYN EpWARDs. 


Owosso, MICHIGAN. 


1 As to widow’s preference as a 
legatee see Pomeroy’s Eq. Jur. Vol. 3; 
Sec. 1142; Borden v. Jenks, 140 Mass, 
562; Farnun v. Brown, 122 Mass. 
282; Towle v. Swasey, 106 Mass. 100; 
Tracy v. Murray, 44 Mich. 109; How- 
ard v. Francis, 30 N. J. Sq. 444; Brown 
v. Brown, 79 Va. 648; Steele v. Steele, 
64 Ala. 438; Security Co. v. Bryant, 52 
Conn. 311. 

2 Moore v. Alden, 80 Me. 301; Ad- 
dison v. Addison, 44 Md. 182. This 
rule is intended to apply when there is 
no intention of the testator to make 
such a legacy stand on the same foot- 
ing with other merely beneficiary lega- 
tees, or those who are not considered 
as having paid a consideration for 


preference. In case the testator ex- 
pressly, or by implication places this 
legatee on an equal footing with other 
legatees then his intention would have 
to stand under the will, Moore v. 
Alden, above. And the court held in 
the case above cited, Moore v. Alden, 
that when the legacy given to the 
widow in lieu of her dower and she 
accepted it, and the legacy so given 
was an annuity for life, even if it was 
shown that the testator had overesti- 
mated the source of supply of the fund 
out of which said legacy was to be 
paid, 'the full annuity must be paid 


-the widow as long as the estate lasts; 


that fund exhausted others must con- 
tribute. 
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NOTES. 


Tae Law or THE State Untversity or Iowa. — Number 
seven of this publication, issued on the first of February, contains 
articles on Hypothetical Cases in Sales and Bailments, by Professor 
Emlin McClain; Recovery for Loss of Services for Wrongfully Causing 
death, by Professor Samuel Hayes ; Hypothetical Cases in the Law of 
Torts, by the same author ; Hypothetical Cases in Equity, by Professor 
Martin J. Wade; and Cases on Municipal Corporations, by Professor 
James A. Roachbach ; also, in the Miscellany, ‘‘ Appurtenances to Real 
Property,”’ ‘‘ Lightening Liability for Negligence,’’ etc. 


A Cottection or American State Triats.— One of our learned 
readers in a private letter to one of the editors of this publication, puts 
in the following plea for the publication by Congress of a collection of 
American State trials: ‘‘ I hope that some time Congress will imitate 
Parliament, and publish a series of American State trials, edited by the 
State Department ; for, after consulting several publishers, I have found 
that the venture is too hazardous for private enterprise. I know no 
better nor more instructive reading than the trials of national impor- 
tance, which are now scattered among different libraries and newspapers, 
but inaccessible to most students of the history of the United States.’’ 


One-Year Law Scuoors. —Brother Browne, of the Albany Law 
Journal, in the editorial columns of that publication, has this to say in 
apology for the policy of the Albany law school for maintaining a one- 
year course for students :— 


The AMERICAN Law REVIEW, speaking of the Albany Law School, says: 
“No student ought to attend a law school that attempts to put him through a 
course of study in one year.’”? We agree with the Review that a year is too 
short a course of study for the best preparation for the bar, but there seems to 
be a demand for a one-year school, and the Albany is certainly the oldest, and we 
believe, the best of the one-year schools. The experiment was tried two years 
ago of extending the term to two years. Result: eighteen students and not a cent 
of pay for any teacher. The restoration of the one-year course brought the 
attendance back to the old numbers. There are many poor young men who 
cannot afford more than a year at a law school, and if they are enabled to pass 
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the bar examinations, there seems to be no reason why they should not be 
admitted. Very fair examples of such graduates of this law school are Mr, 
Justice Brewer and Judge Parker, who addressed the State Bar Association on 
Tuesday evening. 


We accept the amendment. Of course, one year in a good law 
school is better than no training in a law school at all. But the fact 
that Mr. Justice Brewer is a production of the one-year Albany Law 
School does not prove that a great lawyer can be made in one year. It 
is no disparagement to the conceded judicial talents of Mr. Justice 
Brewer to say that he is not as great a lawyer as was his predecessor, 
Mr. Justice Miller, and the latter never enjoyed a day’s attendance ata 
law school. Brother Browne adds: ‘‘ We no longer lecture or joke 
at the Albany Law School, but have transferred all our stock in trade 
to the Buffalo and Ithaca schools.’’ 


Porrry or THE Law: The OriernaL Packace Case.!— The follow. 
ing ‘‘ poetry’’ by D. L. Cady, Esq., is clipped from the pages of our 
neighbor, the Central Law Journal. The reader will recognize in it a 
facetious imitation of the measure and style of Longfellow’s song of Hia- 
watha. It is better than much of the alleged ‘‘ poetry’’ of the law 
which finds its way into some of the law journals, and even into law 
books. How, O, how did it escape the vigilance of the lynx-eyed 
editor of the Green Bag, and find its way into the columns of so 
practical a publication as the Central Law Journal? 


Should you ask me whence this lawsuit? 
Whence this scrapping match, this set-to, 
With the odors of the hop fields, 
With the interstate relations, 
With the kegs and the quart bottles? 
I should answer, I should tell you, 
“From the great State of Iowa, 
Where the Pottawatts once flourished, 
Drank their draughts unawed by statutes, | 
Flavored with Nah-ma-wusk, spearmint, 
Out of O-na-gon, the drink bowl.” 
In Peoria lived the Leisys, 
They were brewers in Peoria, 
Beer they shipped into Iowa, 
Beer in kegs and beer in bottles; 
All the kegs had U. S. stamps on, 
All the bottles sealed and covered. 


1 Leisy v. Hardin, 135 U. S. 100. 
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A. J. Hardin was a marshal 
In the great State of Iowa, 

And he seized upon the wet-goods, 
Saying that the common carriers 
By the statutes of Iowa, 

Could not bring within her borders 
These intoxicating liquors; 

E-sa, shame upon you carriers. 

Then the Leisys brought replevin 
°Gainst the marshal, A. J. Hardin, 
Crying Ka-go, Ka-go, do not, 
Getting back the captured wet-goods, 
And one dollar for detention. 

’ Herdin then took six exceptions 
To the high court of Iowa, 

Saying that sometime, Po-ne-mah, 
He would beat the lawless Leisys, 

Prophet, Joss-a-keed, was Hardin, 
For the high court said the judgment 
Was erroneous and reversed it; 

So again the lawless Leisys 

Lost their drinkables and dollar, 
Had to pay all costs and charges; 
But they did not ask for pity, 
Instantly appealed the matter 

From the judges of Iowa 

From the Puk-Wudjies, the pygmies, 
As they called these western judges, 
To the big court of the nation 

To the Wen-di-goes, the giants, 
Saying that sometime, Po-ne-mah, 
We will have again our wet-goods. 

There the Sachem of the big court, 
With his dark and long mustaches, 
Many moons without the tweezers, 
Once again reversed the judgment 
And decided for the Leisys. 

Saying that the power to manage 
Commerce ’mong the States and red-men 
By the constitution vests in 
Congress, and no State can have it. 

Saying that all sorts of wet-goods, 
Subjects are of trade and commerce, 
Fixed and recognized by Congress, 
Though the cry of lamentation, 
Wa-ho-no-win, lamentation, 

Rises up in sundry places. 

Saying that in minor matters 

Power to govern trade is local 


t be 
Mr. 
on 
law 
act 
aw 
It 
ice 
or, 
ita 
ke 
de 
We 
ur 
ad 
30 
XUM 


27 AMERICAN LAW REVIEW. 


Until Congress regulates it, 
Such as selling cakes and candies, 
But as touching transportation 
From one State into another 
Goods of national complexion, 
Such as wet-goods, such as liquors, 
Absence of a law by Congress 
On the subject is declaring 
That the commerce be unhindered — 
Citing Brown against Chicago. 
Thus the lawsuit was decided, 
Thus the scrapping match was ended, 
And the marshal, Soan-ge-ta-ha, 
Had to yield unto the giants, 
Wen-di-goes, the big court giants, 
Then the lawless Leisys gloried, 
Blew the reed pipe, the.A-puk-wa, 
And the Indian corn, Mon-da-min, 
Bowed its tassels showing pleasure, 
And the grape-vine, the Be-ma-gut, 
Dropped in joy a purple cluster, 
And the wild-goose, Wa-be-wa-wa, 
Flew and spread the new decision. 


Tae or Tramp Corporations.—The decision of 
the Court of Appeals of New York in Demarest v. Flack,! to which we 
have already alluded in these columns,? in which the Court of Appeals 
of New York recognized the corporate existence in New York of some 
citizens of that State who assumed.to incorporate themselves under the 
laws of West Virginia for the purpose of doing business in New York, 
has borne fruit in an act of the legislature of New York compelling 
foreign corporations doing business in that State to register them- 
selves in the office of the Secretary of State. The statute provides as 
follows: 


No foreign stock corporation doing ousiness in this State without such certifi- 
cate shall maintain any action in this State upon any contract made by it in 
this State until it shall have procured such certificate. 

Before granting such certificate the Secretary of State shall require every 
such foreign corporation to file in his office a sworn copy of its charter or certifi- 
cate of incorporation, and a statement under its corporate seal, particularly 
setting forth the business or objects of the corporation which it is engaged in 
carrying on, or which it proposes to carry on, within the State, and a place 
within the State which is to be its principal place of business, and designating, 


1128 N. Y. 205; s. c. 28 N. E. Rep. 645. 2 26 Am. Law Rev. 194. 
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in the manner prescribed in the Code of Civil Procedure, a person upon whom 
process against the corporation may be served within the State. The person so 
designated must have an office or place of business at the place where such 
corporation is to have its principal place of business within the State. 


Similar statutes exist in other States, and are multiplying rapidly. 
Some of them go to the length of declaring that foreign corporations 
domiciled within the State shall be taken to be domestic corporations, 
and shall be governed by the laws of the State which govern domestic 
corporations. The decision of the Court of Appeals of New York in 
Demarest v. Flack, was an unfortunate decision. The case should have 
been decided the other way. When a number of citizens of New York 
go to West Virginia and incorporate themselves under the laws of that 
State — or rather do it by employing a lawyer in West Virginia to do it 
for them, without going there at all, — their act should be held a fraud 
upon the domestic law relating to the formation of corporations, and they 
should be held to the liability of partners or of unincorporated persons. 
The abuse is becoming a very great one. The greatest wholesale dry- 
goods house in the world is and always has been situated in New York, 
and yet it has recently incorporated itself under the laws of New Jersey. 
By this means the citizens of New York are allowed to import into New 
York the law of a foreign State, clothing themselves with certain fran- 
chises and immunities not possessed by the people of the State in 
general. This is a fraud upon the law of New York; and judicial 
analogy is not wanting for declaring it to be such. It is analogous to 
the case where a citizen has, or thinks he has, an actionable demand 
against a person or corporation domiciled in the same State, and makes 
a pretended assignment of his cause of action to a resident of another 
State for the purpose of giving jurisdiction to the Circuit Court of the 
United States. The Federal courts, where this appears, hold it to be a 
fraud upon their jurisdiction and repel the plaintiff. These State 
attempts to domesticate foreign corporations are already giving rise to 
some nice questions under the interstate commerce clause of the Federal 
constitution. These questions arise out of the difficulty of determining 
in particular cases whether the foreign corporation undertakes to migrate 
into and settle down in the State which assumes to domesticate and 
regulate it, or whether, remaining in the State of its own creation, it 
merely conducts operations of commerce across the interstate boundary 
line. If it does the former, then, under the authority of the leading 
case of Bank of Augusta v. Earle, which, though modified by subsequent 
decisions, has never been overruled on this point, —it submits itself 


1 13 Pet. (U. S.) 519. 
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to regulation by the State into which it thus migrates. Such State, 
having the power to keep it out altogether, has for stronger reasons 
the power to prescribe the conditions upon which it may come in. If, 
on the other hand, it remains in the State of its own creation and merely 
ships its manufactured or purchased goods into the State which assumes 
to regulate it as a corporation, for the purpose of selling such goods 
there, an assumption of the power to regulate it there is an infringement 
by the State of the exclusive power of Congress over interstate com- 
merce. Moreover, a corporation organized in one State can arm itself 
with a sort of triple steel against regulation by another State into which 
it may choose to migrate, by becoming an agent of the operations of 
the general government. Suppose, for instance, that aenational bank 
organized in the State of New York (assuming that the national bank- 
ing act gave it such power) should choose to establish a branch bank 
in the State of Illinois, the latter State could not prevent it from doing 
so, because if it should undertake to prevent it from doing so it would 
assume to control or intermeddle with the agency of the government of 
the United States. 

Further point is given to the discussion by a recent case in Texas 
holding that, where the statute law or the public policy of the State 
prohibits the formation of corporations for the carrying on of a certain 
kind of business, for instance, the business of merchandising, and 
nevertheless several co-adventurers assume to organize a foreign cor- 
poration for the purpose of carrying on such business within the State, 
they will be liable as partners on contracts made in their corporate name, 
and there will be no estoppel against the creditor. It was so held 
where a statute of that State allowing the organization of mercantile 
corporations had been repealed; but certain persons, nevertheless, 
desiring to carry on the business of merchandising in that State asa 
corporation, caused themselves to be incorporated for that purpose 
under the laws of Iowa.! The Texas decision is manifestly sound, 
especially on the question of estoppel; for where the public policy of the 
State is thus clearly indicated by its statute law, it would be inadmissi- 
ble to allow private persons to defeat that policy by contracting with 
each other in disregard of it. 

Altogether, the tramp corporation furnishes one of the most interest- 
ing subjects for legal, constitutional, economical, or political speculation 
and disquisition. The subject illustrates the great extent to which the 


! Empire Mills v. Alston Grocery Rep. 505 (aff’g on rehearing, 15 S. W. 
Co. (Tex. App.), 12 L. R. A. 366; 8s.c. Rep. 200; 33 Am. & Eng. Corp. Cas. 
9 Rail. & Corp. L. J. 294; 15S. W. 16). 
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American people have outgrown the tribal conditions under which their 
Federal government was organized. The whole subject of commerce — 
not mere interstate commerce, but commerce — ought to be taken out 
of the control of the States and nationalized, and the corporation ought 
to be a subject of national regulation exclusively. 


Tue Howarp University Law Scuoot.— This institution is to be 
congratulated upon having a new lecture hall, in the place of its old 
lecture rooms which it had quite outgrown. The new hall is situated at 
420 Fifth street, N. W., Washingtion, D. C. Its existence is due to the 
generous assistance of Collis P. Huntington, John W. Ambrose, Wm. 
M. Evarts, Cephas-Brainerd, and other members of the New York bar. 
It is named ‘‘ Evarts Hall,’’ in honor of Mr. Evarts. The catalogue of 
this law school, a copy of which we acknowledged having received, sets 
forth, as such catalogues usually do, the peculiar advantages of the city 
of Washington as the seat of a law school. Among these advantages 
it is alleged that the climate is healthful and salubrious, whereas the 
contrary is well known to be the fact. ‘+ The fact that the Congress of 
the United States, the Supreme Court of the United States, the Court of 
Claims, and the various executive departments of the government of 
the United States, are located at Washington, should, it is alleged, 
present to the thoughtful and ambitious law student cogent reasons for 
spending his school life in Washington.’’ It may be doubtful how far 
these adjuncts are beneficial to a student, and whether the time which 
a student will waste in trying to absorb law by sitting in the courts of 
the law and listening to arguments and trials would not be better 
employed in the study of his books. The great trouble with our 
American school life is too much cramming, the attempt to do too much 
atonce. This begins with the earliest introduction into the kindergar- 
ten, and does not end until the ‘‘ post-graduate course ’’ is reached and 
passed. This catalogue states that ‘‘ the departments are open to all, 
without distinction of sex or race, who are over eighteen years of age 
and possess the proper qualifications.’’ What are the proper qualifica- 
tions does not appear, but the inference is that no qualifications beyond 
the ability to read are required, from the statement in the catalogue 
that ‘‘no preliminary examination is required on entering the depart- 
ment, it being understood that the applicant has a good English educa- 
tion and some mental training.’’ It is understood that the Howard 
University was founded with the especial purpose of affording facilities 
for a university education to the youth of the colored race, where they 
would not be subjected to social ostracism at the hands of students of 


’ 
t 
f 
| 


256 27 AMERICAN LAW REVIEW. 


the white race. It takes its name, not from the celebrated English 
philanthropist, but from the distinguished American soldier and philan- 
thropist who lost an arm on the field of Gettysburg and who was for 
some years at the head of the so-called Freedmen’s Bureau, — General 
Oliver O. Howard. It is fitting that there should be a place where the 
youth of that race can, if so disposed and possessed of the capacity, 
acquire a higher education; and it is seemly that such a university 
should be under the fostering care of the general government. So far 
we believe no member of that race has acquired special distinction in 
the law, or indeed in any of the learned professions. That race has 
developed some fervent pulpit orators, and some quite effective politi- 
cal speakers; but something more than the power of animated speech 
is necessary to success in the law, and it may be doubted to what extent 
the members of that race will be able to achieve distinction in that pro- 
fession which, more than any other, demands the severest logic, the 
most protracted study, the most sustained mental dicipline, and the most. 
versatile power of applying one’s knowledge to human affairs. 


anp Von Inerimne.—Julian W. Mack, Esq., of the 


Chicago bar, has in the Harvard Law Review' the following short 
sketch of these two eminent German legal scholars: 


Windscheid and V. Ihering. — German legal circles have sustained an irre- 
parable loss in the last two months in the deaths of v. Ihering and Windscheid. 
The former was perhaps the better known in foreign countries; the latter in- 
fluenced the development of German law as no other writer in the past twenty- 
five years. 

Rudolph von Ihering gathered around him in his retirement at GOttingen an 
enthusiastic audience to listen to his brilliant discourses and to participate in 
the discussions of legal questions. His little book, ‘“‘ Jurisprudence of Daily 
Life,’’ contains a multitude of hypothetical cases of every-day occurrence such 
as he was wont to put in his classes. In Géttingen, too, he found the neces- 
sary peace and quiet to develop and improve his great work on the “ Spirit of 
the Roman Law,’’—a work that in these days of Roman law studies well de- 
serves the honor of a translation into English. Ihering’s was a philosophical 
nature; his field of work lay in the domain of the philosophy of the law. The 
indefiniteness and vagueness incidental to the vastness of philosophical research 
permeated his writings; his great knowledge of the law itself, in its origin, 
growth, and development, acted as a corrector; his style attracted the thought- 
ful reader, even the layman, and thus he did much to popularize the study and 
the knowledge of law. As editor of the leading law quarterly on Roman law, 
he contributed much to the solution of practical legal questions. But one of 
his essays, I believe, has been translated into English, ‘“‘ The Battle for Law,” a 
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prilliant plea for the maintenance of principle and individual right, at whatever 
cost, as the chief factor in the creation and development of a sound body of 
law for the nation. Incidentally*he treats of the Shylock problem. 

Bernhard Windscheid was a man of a different type. Cold and slow in his 
speech, uninteresting in manner, lacking all the graces of the orator, he suc- 
ceeded in attracting to Leipsic thousands of students by the magic of his name, 
and in holding their close attention by the profoundness of his reasoning, the 
clearness of his analysis, the aptness of his illustrations, the absolute logic of 
all his thought. No book is consulted as much in Germany by jurists, lawyers. 
and judges, no work is cited as often in every court of the empire as Wind- 
scheid’s “‘ Pandects.”? It is his one great work; and in it he has accumulated 
the whole literature of the development of Roman law, from before the time 
of Justinian to the present day. Each successive edition bears fresh evidence 
of his critical and analytical powers; a word or two suffices to characterize ac- 
curately the value, absolute and relative, of each new monograph or book on 
any branch of Roman law. 

Windscheid was a member of the Commission to prepare a Code of Civil 
Law for the German Empire, from its inception in 1874 until 1883. His views 
must have influenced the decision of many a mooted point. But the decisive, 
though unconscious, influence of the man, or rather of the man as evidenced in 
his ‘‘ Pandects,’”? appeared when the first project of the Code was given to the 
public in 1888. The unanimous cry of the Germanistic school, the chief oppo- 
nents of the Code, was that it was Windscheid’s book with additions. The 
kernel of truth in the charge, though ground for opposition from those who be- 
lieve that the spirit of the German and not of the Roman law should be the 
basis of the Code, was one of its chief merits in the eyes of its friends. 
Though Windscheid had taken no part in the deliberations of the commission 
during its last five years, yet such was the power of his book that his analysis 
and classification, his views, and ofttimes his very words, had been adopted and 
perpetuated in the code. Much will be changed before the code becomes law, 
but the feeling in Germany is nearly unanimous that the fundamental lines 
must remain as recommended by the commission. The works of v. Ihering and 
Windscheid should find a place in every large library in which the pursuit of 
legal science holds at least some place with the eager search for judicial prece- 
dents. 


or Damaces ror DeatH By NeGiicence.—A bill has been 
introduced in the legislature of New York, to amend section 1904 of the 
Court of Civil Procedure of that State, by raising the limit of damages 
for death by negligence from the present limit of $5,000 to $10,000. 
The subject is of interest from the fact that some distressing railroad 
accidents have happened in New York within a recent period. One of 
the worst of these took place last winter on the New York Central Rail- 
road, at Hastings, which accident it has been said, could have been 
averted if that wealthy corporation had expended the comparatively 
small sum necessary to introduce the Block system of signaling. The 
discussion which this bill has already provoked shows that substantially 
VOL. XXVII. 17 
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the same bill has been introduced in former legislatures of that State, 
only to be mysteriously shelved in consequence of railroad influence and 
manipulation. The limit of $5,000 is found in the statutes of other 
States, including Missouri. The limit was originally the result of rail. 
road influence upon legislation, in the era of railroad building, when the 
people were favorably affected toward those improvements. It hag 
been retained in consequence of that influence, and also to some extent 
in deference to the habit of juries of giving enormously excessive verdicts 
against railroad companies in cases where there is no rule of law 
admeasuring the damages. Such statutes led to this incongruity, that, 
whereas if a leg of a passenger is broken the jury will sometimes award 
$10,000 by way of damages, yet if he is killed outright or dies 
after a period of suffering, the statute prevents them from 
awarding to his surviving family more than $5,000. It is pointed 
out by Henry M. Heymann, Esq., in a letter to the New York Law 
Journal, that this pecuniary limit also offers a temptation to railroad 
managers to kill their passengers instead of saving them, when 
the wreck of a train takes place. He says: ‘‘ As the law now is, ifa 
passenger car is negligently thrown from the Hudson River Railroad and 
submerged in the river it is for the interest of the company to let or even 
help the passengers drown, for every passenger who escapes alive may 
cost the company ten times as much as every dead one.’’ The same 
interest, it might be added, would induce the corporation, in case of a 
bad wreck, to allow the wounded passengers, imprisoned in the wreck, 
to burn up, instead of making an effort to get them out. But this 
reason is rather fanciful than otherwise, because the train is never under 
the direct management of the directors and general managers of the 
corporation, but is always in charge of its subordinate servants, to 
whom such an infamous motive could scarcely be imputed, even if it 
could in any case be imputed to the directors and managers. The 
injustice is that these statutes fix an arbitrary valuation upon the life of 
a human being. In many cases the life of a man or woman will have 
no pecuniary value whatever to surviving relatives, but the death of the 
person will be a pecuniary benefit whatever natural grief may attend the 
loss. Take, for instance, the case of a professional man having an 
income, derived from his professional labors, of $25,000 a year, upon 
which he is supporting a family in affluence ; an award of $5,000 tendered 
to his stricken family in lieu of the support taken from them through his 
death would be a mere mockery of justice; and yet such mockeries of 
justice frequently take place under the operation of these statutes. 
The true theory is to abolish such a statutory limit altogether. In order 
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to subserve the ends of justice, such a limit must either be totally 
abolished, or else a very high limit must be fixed. But a high limit 
would operate as a constant temptation to jurors to award damages up 
to the limit. They would fall into the error of supposing that the legis- 
jature had fixed the limit as the rule or measure of damages; or they 
would reason that, the law having prescribed that limit, they were not 
going against conscience or against their oaths in going up to the limit. 
It is like the case where a constitutional provision or a statute fixes the 
outside limit of the salary of a public officer, and then allows a court or 
an administrative board to prescribe the salary not in excess of that 
limit. We have never known but one case where the court or board in 
fixing the salary did not fix it at the outside limit.’ The true policy on 
this subject is that, the law having recognized what is obviously true, 
that the death of a human being may have a pecuniary value to his 
surviving family, it ought to allow the jury to fix that value, subject to 
the control of the court, as in other cases of verdicts so grossly small or 
so grossly excessive as to exhibit on the part of the jury fraud, passion, 
prejudice or obvious mistake. A just safeguard would be for the statute 
law to prohibit the jury from allowing any damages by the way of a 
solatium. 


CrmmG IRRELEVANT AUTHORITIES IN Oprnions.— The prac- 
tice in which many lawyers indulge, of stringing out long lines of 
authorities in their so-called ‘‘ briefs ’’ or printed arguments submitted 
to courts without an examination and an analysis of the cases, but leaving 
the judge to plow through them and find out what, if any, are relevant 
and what are not,— has often been the subject of severe criticism. Itis 
even more deserving of criticism for judges of appellate courts in their 
opinions to fall into the same slovenly habit. Our attention has been 
attracted to this subject by a recent case in Ohio, which has been 
reprinted in many of our official reports and legal publications, in view 
of the importance of the question under consideration.2 The one 
question under consideration was whether the provision in the constitu- 


1 The instance referred to is the dispose of the public money on any 


‘case of the marshal of the St. Louis 
Court of Appeals, whose salary is fixed 
by the court but not to exceed $2,000 
per annum. For many years the judges 
have limited the salary of their marshal 
to $1,500 per annum, — acting on the 
principle that they have no right to 


other principle than they would dis- 
pose of their own. 

2 Rider v. Fritchey, 49 Oh. St. 
—;8.c. 15 L.R. A. 513; 34 Cent. L. 
J. 492; 36 Am. & Eng. Corp. Cas. 323; 
27 Oh. L. J. 283; 80 N. E. Rep. 692. 
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tion of Ohio to the effect that ‘‘ dues’? from private corporations shall 
be secured by a superadded individual liability, embraces a ‘ due” 
which consists of a judgment in an action for damages for a simple 
tort, and the court held that it does, and we think rightly, although 
there is much opposing authority. But the learned judge who wrote 
the opinion used the following language: ‘‘ It is conceded that, if a 
case of action for a tort can be treated as a ‘debt,’ the liability of the 
stockholders for it would follow. The affirmative of this is asserted, and 
the following authorities are cited in its support.’’ Here the learned 
judge cites several cases, two of which bear directly upon the question 
under consideration,! and follows without any attempt to analyze or dis- 
tinguish them, with the citation of three other cases, which relate, in other 
situations, to the question where a tort, or a judgment founded on a 
tort, can be regarded as a debt within the meaning of a statute. The 
learned justice then continues: ‘‘To the contrary of this the counsel 
for the plaintiff in error cite’’— and he follows with a larger number of 
citations. Three of these, at least, bear directly upon the point.? 
Then follows a larger number, some of which bear by analogy on the 
question,? and some of which have no analogy to it whatever. “A 
review of these authorities,’’ continues the learned judge, ‘‘ would 
be important if a holding upon the proposition were necessary to a 
decision of the case before us. We think it is not.’’ That is to say, a 
decision of the proposition whether a cause of action for a tort can be 
treated as a debt is not necessary to the determination of the proper 
construction of the constitutional provision of Ohio imposing an indi- 
vidual liability upon stockholders in view of the fact that that constitu- 
tion used the word ‘‘dues’’ which the court seems to regard as having 
amore extended meaning than the word ‘‘ debt.’’ While we agree 
entirely with the conclusion of the court we do not agree with its rea- 
soning, or believe that there is any difference in such a connection 
between the meaning of the word ‘‘ due’’ and the meaning of the word 
‘*debt.’’ In fact they are etymologically the same word, the one 
being from the French and the other from the Latin formation. But 
what we wish to draw attention to is that the judges, even of the high- 
est appellate courts, owe certain ‘‘dues’’ to the legal profession | 


1 Carver v. Braintree Man. Co., 2 
Story U. S. 432; Milldam Foundry v. 
Hovey, 21 Pick. (Mass.) 417. 

2 These are Bohn v. Brown, 33 
Mich. 257; Cable v. McCune, 26 Mo. 
871; Doolittle v. Marsh, 11 Neb. 248. 

3 Such as Crouch v. Gridley, 6 Hill 


(N. Y.), 250; Kellogg v. Schuyler, 2 
Denio (N. Y.), 73; Zimmer v. Schlee- 
hauf, 115 Mass. 52. 

4 Such as Larrimore v. Wells, 30 
Oh. St. 13; Nanson v. Jacob, 93 Mo. 
331. 
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and among these is the ‘‘ due’’ of not citing irrelevant cases in their 
opinions, an examination of which will consume the time of members 
of the profession who seek to derive aid from those opinions in briefing 
the same or similar questions before courts in other jurisdictions. The 
writer of this note has spent a round hour in examining the irrelevant 
decisions cited in this opinion; and while this is not a very flagrant 
example of the evil complained of, he feels like sending a bill of dam- 
ages to the Supreme Court of Ohio, but against which he is willing to 
admit an offset in the form of the services which that court has 
rendered to public justice in deciding the question rightly, instead of 
being deflected from the path of justice by several erroneous decisions 
in other jurisdictions.! 


Mr. Justice Brown on Bar Associations. — Mr. Justice Brown, of 
the Supreme Court of the United States, delivered an address before 
the Ohio Bar Association at its last annual meeting, in July, 1892, at 
Put-in-Bay. Speaking of the usefulness of bar associations, he said: 


I, for one, share the general apathy with regard to them; and lam ashamed 
to say, while I have been in the habit of attending sessions of the American Bar 
Association, this is the first State bar association at which I have ever been 
present. I think the public is beginning to recognize in them a great factor, 
not only in the promotion of good fellowship among the members of the bar, 
but in their possible influence upon legislation, and upon the selection of com- 
petent men for judicial offices. I can hardly imagine the legislature of Ohio 
refusing to act upon the unanimous recommendation of this association, or 
passing a law which it shall adjudge to be ill-timed and unnecessary. The time 
has been, and [ think still is, when the members of the bar are the leading 
members of the State legislatures, and I think that an official representation of 
the members of the bar such as this association is, ought to have a very great 
influence upon legislation. In fact, I believe that the demand of this age is for 
manly and fearless men, who have the interest of the profession and of the 
public at heart; who have the moral courage to call a spade a spade, and who 
are not so tied up by political and religious affiliations that they are afraid to 
speak their own minds in any assembly, however unpopular their ideas may be. 
The bar association of the city of New York, or of the State of New York, if it 
had no other title to fame than the stand it has taken with regard to two or 
three questions of public interest, and with regard to the appointment of two 


1 Among these decisions which of its insolvency, which decisions the 
hold that a judgment recovered writer ventures to think erroneous, 
for a tort is not a debt within the are the following: Cable v. McCune, 
meaning of a statute making the 26 Mo. 371; Bohn v. Brown, 33 Mich. 
stockholders of a corporation individ- 257; Doolittle v. March, 11 Neb. 248. 
ually liable for its debts in the event 
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or three men, at different times, would have vindicated its right to existence, 
and established its claim to recognition and to the admiration of the community 
by these very acts. 


Tur Amenities oF LeGaLt JourNALIsM. — The Central Law Journal 
enters upon the twentieth year of its publication with an editorial of 
which the following is the first paragraph: 


With this issue the Central Law Journal enters upon the twentieth year of its 
publication, having been begun in January, 1874, under the editorial direction of 
John F, Dillon and Seymour D. Thompson. From a few hundred subscribers 
to many thousands its growth from year to year has been constant and steady, 
Started as a local law journal of the Mississippi Valley, it has far outgrown its 
territorial limits and has become national in scope and character. Asa mat- 
ter of fact it goes to every State and Territory and has one or more subscribers 
in nearly every county seat in the United States. We speak of this not by way 
of boasting, nor with the intention to excite the editor of a struggling contem- 
porary (at present in the hands of a receiver) upon whom the suggestion of a 


“circulation? has apparently much the same effect as a red rag before a 
bull. 


This fell under the eye of the acute editor of the Albany Law Journal, 
for whose eye it was evidently intended. After alluding to some pleas- 
ant things which had been said about him and his journal in the Amer- 
ican Law Review, he turned his attention to the above editorial in the 
Central in the following language : 


This is in marked contrast with the grumpy expressions of the Commercial 
Law Drummer of St. Louis, commonly known as the Central Law Journal, 
which, in its bragging column on the 6th instant, speaks of this journal as a 
* struggling contemporary.’’? We acknowledge that we struggle. We struggle to 
furnish the legal profession with something fit to read. The Central simply 
struggles to get subscribers. Our struggle is with pen and brain. The 
Central’s struggle is with drumsticks and mouth. The difference between the 
two is well expressed by a distinguished judge of Ohio who recently wrote us 
of a call from the agent (and editor, we believe) of the Drummer, and observed 
that ‘‘ people take the Albany because they want it and the Central to get rid of 
an agent.’? One of the most eminent of the Iowa judges wrote us on the 5th 
instant that he has read this journal ever since 1876, at which time he became a 
judge, ‘“‘and on the morning in which it reaches my desk I do nothing else until 
I have read its editorials and scanned the published decisions.”? Chief Justice 
Morton of Massachusetts once wrote us as follows: 


**T have often had on my mind toexpress to you my acknowledgments of your kindness 
in sending me the Albany Law Journal. I read every number of it, from first to last page, 
with pleasure and profit. You discuss the living legal issues of the day, both in your edi- 
torials and in your selected decisions. It is surprising how often I find in your pages dis- 
cussions which bear upon cases pending in our court. Wishing you continued success ip 
your valuable labors, I am,” etc. 
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If the Drummer had received such a letter what an “‘ ad.’’ it would have made 
out of it! We have had ita dozen years and never thought of publishing it un- 
til now. There have been many instances of judges to whom the journal had 
been sent as a compliment, who on retiring from the bench became subscribers 
toit. If any human being ever subscribed for the Central Law Journal without 
being solicited we shall be surprised to learn it. 


We, perhaps, should have refrained from alluding to the amenities of 
our present contemporaries, but for the fact that the editorial in the 
Central starts out with mentioning two names whichit ought to be clearly 
understood have had no editorial connection with it, except as occa- 
sional contributors, for a good many years. We feel the more inclined 
to allude to this from the fact that we have received letters from time to 
time, from members of the profession in distant places, which show that 
one or more of the traveling men of our St. Louis neighbor have taken 
pains to leave the impression that one of the editors of the American 
Law Review is still on the editorial staff of the Central Law Journal. 
Two or three years ago we received a letter from a gentleman in Texas 
discontinuing his subscription on the ground that he had learned from 
an agent of the Central Law Journal that it had bought the American 
Law Review and that the latter was going to be discontinued! Turn- 
ing to our Albany neighbor, we venture to think that he has been goaded 
to undue severity by these successive naggings of his St. Louis rival. 
It is strictly true that the circulation of that publication was founded, 
and has been increased and kept up in part, by the most active and per- 
sistent commercial drumming. But while commercial drumming can 
make, it cannot preserve a newspaper circulation. There must also be 
good editing; and our local neighbor has generally been well edited 
during the whole period of its career. The profession support it chiefly 
because it continues to maintain the standard of its founder, Judge 
Dillon, which was that of ‘ practical usefulness.’’ The Albany, on the 
other hand, is extremely bright and readable—to this no number 
forms an exception, not even when the learned editor is in Europe ; for 
then he contrives to keep up the interest through his correspondence. 


Tue New Secretary or THE InrEeRIOR. — Since it was announced 
that the Secretary of the Interior in Mr. Cleveland’s cabinet would be 
Hoke Smith, of Georgia, a great many people in other parts of the 
country have been asking, who is Hoke Smith? Out of mere curiosity, 
— because we know the man personally and do not need the informa- 
tion — we asked a law bookseller, who does business as far from 
Georgia as San Francisco, and were answered that Hoke Smith is a 
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prominent lawyer in Atlanta who buys a great many law books and 
pays his bills promptly. Hoke Smith, though a young man, is one of the 
strongest lawyers in the South, and he is a man of great independence 
of character and of unswerving integrity. He is*very successful asa 
jury lawyer, and his strength before juries lies in the respect which 
every juror entertains for the character of the man, no less than in his 
‘direct and forcible manner of speech, a manner which springs from 
direct and honest modes of thought. He is the damage lawyer of 
Georgia par excellence. For years a very large portion of his practice 
has consisted in the prosecution of actions for damages against railroad 
companies and other corporations. In this he has been very successful. 
Five years ago his professional income from this source alone, exclud- 
ing his miscellaneous practice, was $15,000 a year, and it has probably 
doubled by this time. His great success lies in the fact that he is not 
merely an advocate before juries, but that he is also a lawyer. He 
attends with skill to the three great points in a damage suit: Getting 
the judge to submit his case to the jury in the first instance; getting 
the jury to render a verdict in his favor ; and getting an appellate court 
to sustain the verdict. Most of the damage lawyers stumble at the 
first point, succeed at the second, and fail at the third. Mr. Smith 
also dabbles in journalism in a certain way, illustrating a versatile 
talent and a mental vigor which proves him to be one of the very 
strongest men. He owns, and ina general way, superintends an even- 
ing paper published in Atlanta. These things, added to the fact that 
he has certain ideas in regard to reforms in the Pension Bureau and 
in the relation of the government to certain subsidized railroads, and 
that he was the Fidus Achates of .Mr. Cleveland in Georgia during the 
late campaign, are sufficient to account for his selection to the very 
honorable and responsible post to which he has been called, which 
selection we take to be a very good one. The following gossipy sketch 
of Mr. Smith appeared in the New York Herald at the time of the an- 
nouncement of his selection by Mr. Cleveland, and has been going the 


rounds of the papers. It may not be accurate in all respects, but it is 
not far out of the way: 


Could you have seen him as he walked, or, rather, as he swung, into the 
Mills building about noon with his overcoat hung over his arm; if you could 
have felt the elevator car sag as he stepped into it you would have said to your- 
self: 

‘* Here is a man who knows how to shoulder his way through the world, and 
goodness! what a match he would make for Wilson 8S. Bissell!’ 

Tall? Six feet two. Heavy? Two hundred and sixty-five, at least. Built 
like a pugilist, set as squarely on his feet as a wrestler, with a clear, gray eye; 
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asmooth, firm face; a laugh as hoarse and hearty as a skipper’s and a smile as 
pleasant and catching as a pretty woman’s. No paunch to speak of, as is mostly 
the case with heavy men, and a movement of limb so free as to suggest that he 
took and loved much outdoor exercise, and yet with a whiteness of skin not at 
all in keeping with the general air of high spirits and perfect health that he wears. 

This is Hoke Smith. And when he came out of Mr. Cleveland’s office yester- 
day and said to waiting friends, ‘“ Mr. Cleveland has offered me the place and I 
have accepted it,’’ the way the news was received by those friends showed that 
he has a way of making people like him. 

Hoke Smith is 38 years old. He does not look it. He lives in Atlanta, Ga. 
He is a lawyer, and an anti-corporation lawyer at that, which may seem strange 
when it is known that Henry Villard wanted him to go into the Interior Depart- 
ment. 

He has been credited with being a journalist. He isn’t, except in so far as 
he owns the Atlanta Journal. He doesn’t edit it, and he only owns it as a part 
of the stock in trade of a successful southern politician. 

Hoke Smith never held an office, except that he is a member of the school 
board of his town. He was born in Lincolnton, N. C. His father is Professor 
H. H. Smith, an educator of Atlanta. 

Hoke was named Michael Hoke Smith. Hoke was his mother’s maiden 
name, and her father was Jude Hoke. When he got old enough to safely do so 
he rebelled, dropped the Michael, and has shouldered his way through the world 
as plain Hoke Smith ever since. He moved to Atlanta prior to 1880. His father 
soon followed him. 

Hoke went to the bar and got to the very front. He has been the best-known 
lawyer in Georgia for ten years. 

In that corporation-hating State he has won so many damage cases against 
railroads and got such big damages that the Georgia roads would have gone into 
the hands of receivers even if the railroad commissioners of that State had let 
them alone. 

He is a power before a jury in his plain, blunt way, and they say he has set 
the pace for the lawyers of Atlanta and they all want to get damage cases. It 
has become a craze of the bar. A few days ago when a woman was hurt 
by a street car, six lawyers called on her to get the case before a doctor got to 
see her. 

Hoke Smith was the leader of the Cleveland forces in Georgia when the Hill 
men came so near getting the delegates to Chicago. He went to Chicago and 
was a member of the famous Whitney committee. This committee was com- 
posed of one absolutely trustworthy man from each State. 

There was only one thing to dim the luster of his star at Chicago. When the 
Georgia delegation came to vote for a member of the national committee Clark 
Howell beat him by a vote of 22 to 4. : 

But Hoke Smith did not mind that. He continues to be the Cleveland leader 
in Georgia, and although partisan newspapers may rake his reputation as a 
lawyer he will use his paper to reply and think little about it. 

He has been much in this city since the election. He usually stays at the St. 
James Hotel, but he did not go there yesterday. The realization of national 
fame had made Mr. Smith think that exclusiveness might be wise. So he dined 
ata club and left for home on the midnight train. 
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Mrs. Hoke Smith is quite as interesting a person as her husband. She jg g 
beauty and a lady of fine presence and equally fine accomplishments. She wil) 
shine in the Cabinet circles at Washington. 

Mrs. Smith is the daughter of General Howell Cobb of Georgia, who was g 
gallant confederate officer and was one of the Governors of Georgia. They 
have three children living and lost one child. Mrs. Smith entertains magni. 
cently in her home at Atlanta. 

Hoke Smith is now a man of wealth. He has made most of it. His law 
practice is estimated as worth more than $20,000, and possibly $50,000 a year, 
He has invested his money in real estate in Atlanta, and his speculations have 
yielded him enormous returns. 

A friend asked him a few weeks ago why he wanted to be Secretary of the 
Interior. 

‘*T want to try my hand,” he is reported to have said, ‘‘and see if I cannot 
make some changes in the pension and railroad bureaus, Therein lies fame,” 


There are, it is estimated, 15,000 places under the control of the Secretary 
of the Interior. 


RurHerrorp Burcuarp Hayes. — General Hayes had been out of 
active practice so long, —or perhaps it would be more accurate to say 
that he had been in it for so short a time prior to the outbreak of the 
civil war, — that it is not perhaps generally known that he was a lawyer 
of considerable prominence. Before the war, unless we are mistaken, 
he held the office of prosecuting attorney for Hamilton County, of which 


Cincinnati is the county seat. The outbreak of the civil war took him 
south at the head of a regiment, and by courageous and active devotion 
to duty, and merit as modest as it was conspicuous, and without any 
fortuitous or extrinsic aids, such as so many military aspirants had at 
their command at the hands of influential politicians, he arose to the 
rank of major-general of volunteers. After the close of the civil war 
he was three times elected governor of Ohio with increasing majorities. 
He also served for a short period in Congress, though he was defeated 
in a race for Congress in 1872. When the Republican convention of 
1876 met in Cincinnati, the two great rivals for the successorship of the 
chair about to be vacated by General Grant were Roscoe Conkling and 
James G. Blaine. These two able and powerful party leaders, both of 
them men of imperious minds, had so antagonized each other and had 
so drawn their followers into opposing and hostile camps, that it soon 
became apparent in the convention that neither could be nominated with 
the hope of being elected. The convention then turned to General 
Hayes as its candidate as if by common consent. He was a gallant, 
faithful, modest, unassuming gentleman, the idol of his party in his own 
State, better loved by those who knew him best, and against whom 
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nothing could be alleged by his political opponents. It is noteworthy that 
the break in the ballotings of the convention, which led to his nomination, 
first took place in the Kentucky delegation, headed by General Harlan. 
Although this delegation represented a State which could give no elec- 
toral votes for the candidate it was a State which bordered on Ohio, and 
whose politicians were presumably best acquainted with General Hayes 
next to the politicians of his own State. Afterwards, when General 
Hayes became president, he appointed General Harlan to a seat on the 
Supreme Bench of the United States, and it was, of course, said that 
this was done to reward him for his services in leading the Kentucky 
delegation to vote for him in the convention. It was, of course, easy 
to say this; and it may be fitly added that, while gratitude for personal 
service ought not to influence the selection of public officers, yet where 
the candidate is in all respects fit to be appointed, as was the case here, 
the fact that he has been a friend of the appointing officer ought not to 
operate as a disqualification. The position of General Harlan at the 
bar justified his appointment; and the judicial career of Mr. Justice 
Harlan has amply vindicated it. General Hayes has been greatly 
criticised for accepting the presidential office under the circumstances 
in which the right toit was adjudged to him. A greater man might 
have declined it and died immortal. In passing upon his motives we 
should ask ourselves how many public men there were in the United 
States who would have declined it under the same circumstances. It 
was adjudicated to him by a tribunal selected by the concurrence of 
both political parties, which tribunal was organized to settle a contest 
which threatened the country with civil war. It is possibly true that 
General Hayes might have averted the exigency which called for the 
creation of this tribunal, if he had resolutely declined in advance to 
accept the presidential office under the circumstances which surrounded 
his supposed election. It is easy to say this; but here, as elsewhere, 
our hind-sights are better than our fore-sights, and certainly from his 
point of view there is no doubt that General Hayes, although he 
doubted it soon after the election, came to believe himself the president 
de jure as well as de facto. At least there are two sides to the argu- 
ment. If canvassing boards in the south acted in a high-handed 
manner in canvassing the election returns, on the other hand the elec- 
tions had not been free, but the black voters were disfranchised in great. 
numbers by violence and intimidation. Then it is to be confessed 
that, during the incumbency of the presidential office and ever since, 
President Hayes was condemned and despised by editors and politicians 
of a certain class ; but they were of aclass whose friendship is more to be 
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dreaded by honorable and high-minded men than their enmity. It wag 
said that his administration was a failure. He vetoed a so-called silver 
bill,’ and it was contemptuously passed over his veto; but time hag 
vindicated his wisdom. Under his administration specie payments were . 
resumed amidst predictions of the ruin of the country from many of the 
party conventions of his political opponents; but from that hour the 
country entered on an unexampled career of prosperity. His adminis. 
tration was entirely clean. In none since that of Washington had there 
been so small a percentage of loss of public moneys through official em- 
bezzlements. After the close of his administration he devoted himself 
chiefly to works of public charity ; andit is a noteworthy fact that Mr, 
Cleveland, then president-elect, though not of his political party, madea 
long journey to attend his funeral, and by this gracious act gave con- 
spicuous evidence of his appreciation of a man whom he had come to know 
and to value. ; 


Mr. Justice Jackson. — President Harrison surprised the country 
by sending to the Senate the name of Howell E. Jackson, of Tennessee, 
to be the successor of the late Justice Lamar on the Supreme Bench of 
the United States. The surprise consisted in the factthat the appointee 
belonged to the opposing political party. Such an appointment gave 


rise to a number of newspaper queries and speculations, nearly all of 
them ascribing the appointment to some low or left-handed motive. 
The average editor cannot understand that any politician exercising 
any responsible office can make appointments under the influence of an 
honest and straightforward desire ‘to subserve the public good. We 
venture to say that the reason why President Harrison selected the 
appointee from the ranks of his political opponents was the simplest 
possible reason. The Supreme Bench of the United States is a judicial, 
and not a political body. It is no more a political body than is the 
army; and while there are certain tendencies of constitutional interpre- 
tation among lawyers affiliated with the Republican party, and opposite 
tendencies among those affiliated with the Democratic party, yet 
experience shows that, once on an independent judicial seat, a lawyer 
will by no means be governed by those tendencies in all cases, as a 
politician would deliver his vote in the party caucus. For instance, it 
has not escaped attention that Mr. Justice Field, a Democrat, has ex- 
hibited in his opinions involving Federal and State laws, strong tenden- 
cies toward what is called Federalism; while Mr. Chief Justice Fuller, 
a late appointee from the ranks of that party, delivered two opinions 
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involving infringements of the dignity and autonomy of the States — the 
original package decision and the Nebraska gubernatorial election 
decision. 

President Harrison probably selected Mr. Justice Jackson in view of 
the fact that the death of Mr. Justice Lamar left the south without a 
representative in that court. He probably took into consideration the 
fact that there was no lawyer in the south better qualified for the position, 
orin all respects more worthy. Mr. Justice Jackson had been appointed 
by Mr. President Cleveland to be the judge of the Sixth Federal Circuit, 
embracing the States of Michigan, Ohio, Kentucky and Tennessee. 
General Harrison had, before he became president, appeared in his 
court as counsel in important cases. He knew the man personally, and 
knew his character as a judge. Mr. Justice Jackson is one of those 
rare men that stand best among those who know them best. We 
remember him twenty-five years ago, as comparatively a young 
lawyer practicing at the bar of Memphis. His standing for learning 
and probity was even then such that we have more than once heard the 
judges ask his opinion from the bench on a question of law or practice. 
In short Mr. Justice Jackson is an ideal lawyer, devoted to his profes- 
sion from the mere love of it; learned, laborious, courageous, direct, 
honorable and sincere; an upright judge, a good, strong lawyer and a 
clean man. The prompt confirmation that followed his nomination was 
to be expected, for nothing could be said of him except in his favor. 
He was born in Paris, Tennessee, April 8th, 1832. His youth was 
passed at Jackson, West Tennessee. He received his education at the 
East Tennessee College and the University of Virginia, and was ad- 
mitted to the bar in 1856. He first practiced his profession at Jackson, 
where the Supreme Court of Tennessee had long held its sessions in the 
western division of the State. He afterwards practiced in Memphis, 
but returned to Jackson in 1876, which was his place of residence at 
the time when Mr. Cleveland appointed him to succeed John Baxter, 
deceased, as judge of the Sixth Federal Circuit. Mr. Justice Jackson 
is a gentleman in the best sense of that abused word, and it is a subject 
of congratulation that that race of men has not entirely died out, 
especially in the southern States of our country. He is not exactly 
what would be called a ‘‘ gentleman of the old school,’’ because with that 
expression we generally associate the idea of a touch or tinge of pomp- 
ousness, quixotism or hifalutin. Mr. Justice Jackson has none of that. 
There is nothing special about his gentility except the rare and colorless 
purity of its quality. 
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Tryinc To Frsp an Honest LAwyer.— Our brethren of the legal 
profession in Toronto are considerably stirred up over some remarks 
of a blatherskite preacher, who in the course of his so-called sermon, 
used this language concerning the legal profession: ‘‘ A lady has tried 
about a dozen town lawyers to take up a case for her, involving some 
$100,000, but had been unable to find an honest man among them to 
whom she could trust her affairs. She brought her papers to me and 
asked me to find an honest lawyer. I took them and am trying to find 
one.’? He added by exhorting the lawyers thus: ‘‘If you cannot be 
honest and succeed in your profession, get out of it.”’” The Canada 
Law Journal retorts thus: ‘‘If you cannot fill your church without 
slandering your neighbors, or without turning a house of God into a sort 
of dime theater, get out of it.’’ The Albany Law Journal adds the fol- 
lowing: ‘‘ What the clergy and clerical councils think of honesty in 
the pulpit and in the theological seminary is apparent from the present 
persecution of Prof. Briggs by a crowd of pin-headed inquisitors who 
cannot comprehend the idea of religion dissociated from an outlawed 
and barbarous creed. There is just one moment when we think of Bob 
Ingersoll with toleration, and that is when we read such an attack by 
some pulpit bigot on the whole number of a great and noble profession 
whom he has not intellect enough to comprehend nor charity enough to 
embrace. It was of such expounders of the church law that Christ 
exclaimed: ‘ Woe unto you.’ ”’ 

Our contemporaries seem to be paying altogether too much attention 
to this over-excitable sky-pilot. There are dishonest men in the legal 
profession — too many of them, and the legal profession have a large 
garden to weed; and so has the clerical profession. If there is any 
profession that is honeycombed with fraud, self-deception, insincerity, 
and the settled practice of deceiving others, it is the clerical profession. 
There are many honest and enlightened men in it, like Dr. Briggs; and 
it would be an unjust imputation upon that profession as a whole to 
attribute to a considerable number of its members the narrow and 
ignorant malignity evinced in the above language of the Toronto 
preacher. This reformer would perhaps abolish the legal profession 
and remit the administration of justice to his own profession. The 
popes of Rome began their grasping after temporal power in this way. 
Through the carelessness of the Roman emperors they were first allowed 
to assume jurisdiction of the trial and punishment of petty offenses, 
until they ended by adding to their title of Pontifex that of Rex. This 
pulpit explosion is the more reprehensible from the fact that the bar of 

‘Toronto is honorable and reputable, with a governing body simila: to 
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the benches of the English law societies. There are things which a man 
could do in Toronto and remain in the church, which he could not do 
and remain a member of the bar. 


Tne RETIRING SECRETARY OF THE INTERIOR.—General John W. Noble, 
the retiring Secretary of the Interior, has been, while in office, more or 
less the object of newspaper talk, as every one of his predecessors has 
been during living memory. The nature of the office is such that it has 
to deal with and suppress all sorts of jobbers and conspirators in the 
pension bureau, the Indian bureau, the land department, and the patent 
office. The duties of these subordinate bureaus must, from the very 
nature of things, be left to their respective leaders, subject merely to 
the right of appeal to the Secretary of the Interior and to such general 
superintendence as his vigilance may be able to bestow upon them. 
Abuses in the pension bureau have been the subject of great and well- 
founded complaint. But these abuses have probably been, for the most 
part, inseparable from the system. Our government has surpassed all 
other nations in the course of history in generosity to its defenders in 
three successive wars. The soldiers of the Revolution received land 
warrants, and those parceled out to the generals were as large as prov- 
inces. The soldiers of the Mexican war also received warrants which 
could be located upon land or sold for money; and more recently the 
survivors of them have been placed on the pension rolls. The soldiers 
of the vast army organized to suppress the secession movement in the 
South have been pensioned with money with the most unexampled lib- 
erality. The method employed under acts of Congress of allowing the 
right to a pension to be proved by ex parte affidavits, without a per- 
sonal investigation on the part of the government, has led to the most 
enormous abuses; and there is scarcely a neighborhood in the whole ~ 
country — at least, in the whole North — where there are not men living 
who are perfectly well, who are known to be such among all their 
neighbors, and who are nevertheless drawing invalid pensions from the 
government. These things were of course known to General Noble, and 
there is probably no man in the country who despises such creatures 
more than he, or who would do more to erase their names from the pen- 
sion rolls. The Indian bureau is also fragrant with abuses, and always 
has been. There has always been a strong feeling in favor of transferring 
it to the war department ; but men will act in pretty much the same way 
where there are the same opportunities and surroundings, and such a move- 
ment would probably degrade the army without eradicating the abuses. 


ace ene 


272 27 AMERICAN LAW REVIEW. 


The land department has always been more or less honey-combed with 
fraud and thievery. Bribery and favoritism have been the notorious rule, 
time out of mind, in the patent office. No one man can succeed in erad. 
icating the corruption which has crept into these governmental bureaus, 
Carl Schurz, who was a thoroughly honest man, tried it but failed. No 
one has made a harder struggle in that direction than General Noble; 
and yet a partisan press has echoed the maledictions which the thieves, in 
and out of Congress, have heaped upon him because of his honest and 
independent course of action. He has been an exceedingly blunt and 
outspoken man — the least politic of the politicians, and in this regard, 
unless we are mistaken, he has found a worthy successor in Hoke Smith, 
At the time when he was called to the cabinet, General Noble probably 
enjoyed even a larger practice at the bar than his successor. He stood 
at the very head of the bar of St. Louis and chose sides in every great 
civil controversy. He returns to that practice with fresh laurels on his 
brow, in the midst of a general ovation from his professional brethren 
and former friends and neighbors. 


Resrrictine By Jury Inpia. —The Law Journal (London) 
says: 


The case for and the case against the restriction of trial by jury in Bengal 


are now, to ull intents and purposes, before the public, although the last word 
has obviously not yet been spoken upon the subject. The decision of the Indian 
government on this grave and delicate question is, in our opinion, right. It 
seems to be proved beyond all doubt that in certain criminal cases the iron fet- 
ters of caste prevent native juries from administering justice without fear or 
favor, and that the conviction of some of those hereditary offenders, whose 
punishment is so necessary for the welfare of both England and India, can 
scarcely be obtained; and the almost unanimous voice of the ablest and most 
experienced judges on the Indian bench supports the conclusion to which the 
viceroy and his council have come. The weight of these considerations can 
hardly be exaggerated. The escape from justice of a casual prisoner here and 
there is of comparatively little moment, but the habitual acquittal of certain 
classes of criminals is no light matter. It takes away from trial by jury the 
educational value which it would otherwise possess, and it seriously weakens 
the Indian authorities in their long battle against inveterate and inherited law- 
lessness in India. We are fully sensible of the great part which trial by jury 
has played in our own history and of the efficiency with which it works in other 
English-speaking communities, but we recognize no logical or moral obligation 
upon us to retain this method of judicial inquiry in communities where it syste- 
matically fails to accomplish the object of its existence. A jury is only the 
palladium of liberty when it is also the resolute friend and administrator of the 
law; and if it be — and we must assume that it is—the case, that whenever the 
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arm of justice in India is about to descend on a privileged wrongdoer, the native 
juryman plucks her sleeve and seeks to divert the blow, the suspension of trial 
by jury is not only permissible, but imperative. We are under no apprehension 
that liberty will suffer from the withdrawal (we trust temporary withdrawal) 
of this abused right; the high character of our Indian officials, the native assess- 
ors who aid them, and the force of public opinion, constitute safeguards of 
proved efficacy, nor do we dread the criticism that England and India are being 
governed by unequal laws. A legislator or an administrator who attempts to 
govern different communities by identical laws is himself the greatest foe of 
true equality. 


Tue ATTORNEY-GENERAL OF TEXAS ON THE Decision oF 
Jvpce McCormick In THE Texas Rartway Commission Cases.— In his 
report to the legislature of Texas, Hon. Chas. A. Culberson, the 
attorney-general of that State, refers to the recent decisions of Mr. 
Circuit Judge McCormick, in the suits known as the Texas Railway 
Commission Cases, in the following severe language: 


These comprise what are known as the commission cases. They are suits in 
equity by trustees (with one exception) named in mortgage indentures, against 
the railroad commission and the attorney-general, to restrain the former from 
making or enforcing freight rates under the act of April 3, 1891, as to the 
Houston and Texas Central Railway Company, the Texas and Pacific Railway 
Company, the Gulf, Colorado and Santa Fe Railway Company, the St. Louis 
Southwestern Railway Company, the Tyler Southeastern Railway Company, the 
International and Great Northern Railway Company, and the Galveston, Har- 
risburg and San Antonio Railway Company, and to restrain the latter from 
instituting actions in the name of the State to recover the penalties therein pro- 
vided. In one case the Galveston, Harrisburg and San Antonio Railway Com- 
pany is complainant. The trustee companies were no doubt made complainants 
in order to give ostensible jurisdiction to the court by reason of diverse citi- 
zenship, they being foreign corporations, as each of the defendant railway 
companies promptly filed cross-actions against the other defendants. It was 
not denied that the suits were collusively instituted, and that the complainants 
and the defendant companies would make common cause against the State. 
The circuit judge apparently conceived that there are degrees of collusion, but 
declared that ‘“‘there is no such element of collusion in these cases as can 
prejudice the right of complainants to sue.’’ The bills of complaint were 
probably prepared in the summer of 1891, as appears from erasures therein, 
though not filed until April 30, 1892, and are quite voluminous. For the pur- 
poses of this report it may be said they are based upon two propositions, 
viz.: (1) That the commission law is unconstitutional because by section 5 
rates are made conclusively reasonable until declared otherwise in a direct 
action authorized by section 6, and which vice affects the whole act; and (2) 
That the rates established by the commission are unreasonable and confiscatory. 
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An application for a temporary injunction in the first five cases named was 
heard at Dallas by Judge A. P. McCormick, one of the circuit judges of the 
United States for the Fifth Circuit, and on August 22, 1892, the entire law was 
adjudged void, the commission was restrained from making or enforcing 
freight rates thereunder and the attorney-general from executing its provig. 
ions.! On August 3, 1892, the same relief was granted in the Galveston, Har- 
risburg and San Antonio Railway case without notice or hearing. Although 
the injunction runs practically against a sovereign State and authorizes the 
collection by the railway companies of thousands of dollars from shippers to 
which they are not entitled, as contended by the State, the right to which 
being the question involved in the suits, no bond was required in either case 
and an application therefor was afterward pointedly denied. The injustice of 
this is manifest and it is contrary to the practice in similar cases in the courts 
of the United States.?. These cases (with the exception of the one involving 
the H. & T. C. Ry. Co.) are pending in the United States circuit court at Austin 
which convenes February 6, and should then be tried. If a trial is had and 
judgment be rendered against the State they will be promptly appealed directly 
to the Supreme Court of the United States; and because of the public interests 
involved it is not improbable that they may be advanced and a final decision 
rendered at the present term of that court. The importance of having the 
decision of the Supreme Court upon the present law cannot be overestimated. 
The provisions of sections 5and 6 are of vast benefit to the people, and place 
upon the State, as should be done, the responsibility and burden of contesting 
in one action the reasonableness of the rates with the corporations. The rea- 
sonableness of every rate is a relative question. In its correct determination 
it is necessary to consider the entire business of the several companies affected, 
and to cast upon individual citizens the necessity of litigating with the com- 
panies the fairness of every supposed overcharge, would not only practically 
deny them a remedy because such a contest would be unequal, but if resorted 
to would fill the court-houses with lawsuits and produce interminable 
litigation. Of equal importance, perhaps, is the question of the true measure 
of a reasonable rate, and it will arise and must be met whatever the 
character of the commission law. In the present condition of things, 
with the commission rates inoperative, what course should be pursued if 
this litigation is not speedily terminated is of serious moment, upon which itis 
not my province to advise. That the people should have a just and effective 
commission law is settled, and that the present rates established by the com- 
panies are unjust and unequal is well-known. But in the consideration of this 
important matter care should be observed to distinguish between a sincere 
demand for an effective law and a disguised clamor in the interest of corpora- 
tions for the abandonment of provisions of peculiar benefit to the people. 
While it is true that pending this controversy relief afforded by the commission 
rates is denied, yet it is not certain that a new law, abandoning the principles 
incorporated in sections 5 and 6, would restore it. In that case, whether the 
rates fixed by the commission should go into effect would be left to the discre- 


1 Mer. Trust Co. v. T. & P. Ry. Co. 2 R. R. Co. v. Dey, 35 Fed. Rep. 
etal., 51 Fed. Rep. 529. 883. 
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tion of the companies, the failure to put them in operation subjecting them to 
suits by private parties in which the reasonableness of the rates could be litigated 
with the advantage in the companies referred to. Under such circumstances it 
is not an unreasonable inference that the rates would probably remain inoper- 
ative unless acceptable to the companies and consequently of slight benefit to 
shippers, if any. The case in which the Houston and Texas Railway Company 
is a party has recently been dismissed. 

This is not the proper place to discuss at length the validity of the law or the 
correctness of this decision. It seems not inappropriate to say, however that 
besides the reasons heretofore alluded to, it should have been sufficient vindica- 
tion of sections 5 and 6 that they were drawn under the suggestions of Mr. 
Justice Miller, of the Supreme Court, in his opinion in the celebrated Minne- 
sota case, and the recommendation of Judge Cooley, as chairman of the Inter- - 
state Commerce Commission, who is our highest authority upon questions of 
constitutional law. If the invalidity of these sections be conceded, a proposi- 
tion could scarcely be plainer than that the rule of evidence there provided 
would not destroy the entire law. Such being the case, the injustice done the 
commercial interests of the State by so much of the injunction as restrains the 
commission from establishing other rates is evident. The charge that the rates 
fixed by the commision are unreasonable and confiscatory, was thoroughly dis- 
proved at the trial. There was not a railway company involved in the litigation 
that had not earned ‘a larger revenue during the operation of these rates than 
for a corresponding preceding period. The ratés, it is true, were lower than 
those ostensibly in use by the companies previously, but the revenue was 
increased by reason of the stimulus given to commerce, the publicity and strict 
enforcement of the rates, and the partial destruction of the baneful practice of 
rebates, special rates and favoritism to localities. The rates were beneficial 
alike to shippers and the companies. 

Whatever may be thought of the judgment rendered, or whatever may be the 
ultimate termination of the causes, the tone of the opinion is much to be re- 
gretted. The attack upon the executive, with its assumed provocation, is undis- 
guised. The reference to the court of appeals, upon a question singularly for- 
eign to the one under consideration, is not susceptible of any other construction 
than a disparaging comparison with the circuit courts and an intimation of 
some character of disloyality to Federal authority. The suggestion of popular 
prejudice culminating in this law appears strangely out of place. 

It is said in the opinion that ‘ the act appears with studious but with illogical 
ingenuity to endeavor to contrive a due process of law that would, while the due 
process was proceeding, permit the doing of the will of the commissioners, 
however arbitrary and unreasonable their rates might be and might eventually 
be proved to be.”’ Judicial intimation of legislative insincerity or willful wrong 
doing is of rare occurrence. That in proper cases it is the duty of courts to 
declare laws unconstitutional and inoperative is well settled, and “in its per- 
formance they seldom fail of proper support if they proceed with due caution 
and circumspection under a proper sense as well of their own responsibility as 
of the respect due to the action and judgment of the lawmakers.” ! 


1 Cooley, Const. Lim., p. 193. 
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Special counsel were engaged by the commission, and for the full preparation 
and presentation of the cases I am greatly indebted to the wise counsel ang 
distinguished services of Judge T. J. Brown, the lamented Judge Sawnie 
Robertson and Henry C. Coke, Esq. Since the trial, by reason of the death of 
Judge Robertson and the elevation of Judge Brown to the bench, the commis. 
sion has engaged W. S. Simkins, Esq., who has had charge of the important 
work of collecting the testimony for the final trial, and in which he has rep. 
dered most valuable service. 


Tuer ConvIcTION OF THE PARTICIPANTS IN THE FRENCH Panama CanaL 
SwinvLe.— Our readers have no doubt followed, with greater or less 
attention, what the American press has published concerning the trials 
of Ferdinand De Lesseps, his son Charles De Lesseps, M. Eiffel, the 
celebrated engineer, and others. A perusal of the imperfect sketches 
of these trials, which we have received on this side of the Atlantic, is 
calculated to lead to a variety of reflections. The first is that in Amer- 
ican systems of criminal procedure, where men are privileged, as a 
matter of constitutional right, from disclosing their own crimes, these 
investigations never could have been put on foot at all, or, if they could 
have been started, the government never could have obtained evidence 
enough to convict. Some years ago a parallel case occurred in this 
country, in which the Federal house of representatives, if we remember 
rightly, set out, just as the French Assembly did, to inquire into certain 
corrupt uses of moneys by directors of the Kansas Pacific Railway,—a 
road which had been aided by the government. The investigation went 
far enough to show the most scandalous profligacy in bribing and de- 
bauching public officials ; but it was suddenly arrested by a Federal writ 
of habeas corpus, issued by a judge of the Supreme Court of the United 
States, who held that the house of representatives had no power to 
compel the railroad company to make a disclosure of its books. In 
our country bribery, corruption and public debauchery are thus 
secretly guarded from exposure and punishment, under constitutional 
forms which are established and maintained under the pretense of pre- 
serving the liberty of the citizen,— which means only the liberty of 
the criminal. On the other hand, the most substantial part of the in- 
criminating evidence in the French trials consisting of the stubs of check 
books some of which appear to have been obtained through domiciliary 
visits in which the incriminating books were seized by the government 
agents. Then the trials took place, as all French trials do, in disregard 
of all rules of evidence, for there are no such rules in France. In fact, 
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a French criminal trial is about as much of a farce as a Chinese criminal 
trial. The court is simply a conspiracy against the prisoner. The 
judge or president of the court is simply a bully of the government. 
The trial is inquisitorial, the prisoner being subjected at the outset to a 
severe cross-examination by the presiding judge called the interrogatoire. 
But this system, severe as it may seem, has, when properly pursued, an 
enormous advantage over our system in getting at the real truth; and 
if the prisoner is really innocent, it may be doubted whether it does not 
work strongly to his advantage. But in the absence of any rules of 
evidence the French trial is simply disgraceful. In these trials, for in- 
stance, the reputations of some of the first statesmen and patriots in 
France were bandied about and besmirched by hearsay evidence,— what 
some witness heard somebody else say on some occasion more or less 
remote, which somebody else was not under oath, answerable for per- 
jury or subjected to any cross-examination. This feature of the French 
criminal trial is simply infamous. It is not our purpose to dwell upon 
the moral effect of the disclosures of these trials. The enormous and 
cold-blooded criminality and profligacy developed by the evidence, on 
the part of leading statesmen, journalists, and other leaders of public 
opinion, is calculated to fire the breast of any well-wisher of France with 
dismay. The heartlessness of the thefts of the funds of the Panana Canal 
Company disclosed by these trials consisted largely in the fact that 
those assets had been accumulated through small contributions of the 
hard-working, honest and patriotic people of France. They gave 
portions of their small earnings, under the delusion, kept up by M. De 
Lesseps and the touters whom he had bribed, that they were investing 
their money where they would get interest in return; but they were 
willing to make sacrifices and to take risks in promoting an object which, 
if successful, would redound so much to the glory of France. The 
generous, self-sacrificing and patriotic spontaneity of their contributions 
stands in black-and-white contrast with the enormous criminality dis- 
played in the use of it after it had gone into the hands of the promoters 
of the scheme. The effect of the disclosure upon the permanency of 
the French republic was at one time thought to be serious; and it does 
indeed seem hard to understand how the republican form of govern- 
ment can be maintained in a country where no one can be made to 
believe in the honesty of any one else. But the danger has probably 
blown over. After the first excitement, which is always lacking in 
judgment, the average Frenchman will come to see that a change in 
their form of government would not help matters at all. Ifthe monarchy 
were restored, the assembly would still exist in some form; the king 
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would be obliged to govern by means of ministers, as the president does 
now; and there would not be difference enough between the two kinds 
of government to warrant the expectation of any amelioration from the 
restoration of the monarchy. Besides, no amelioration could take place 
except as the result of the moral influence of the monarchy upon public 
affairs; and probably among those who might possibly ascend the 
French throne, no more honest man could be found than is the present 
president of the republic. Besides the French people cannot readily 
forget the enormous corruptions of the reign of the last Napoleon, and 
the grief and humiliation which were inflicted on France thereby. 
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Contracts: No Recovery upon Contracts IN VIOLATION OF Monte 
Orprnances — No Recovery ror Liquors sy A WHOLE- 
sALE DeALER Wuo nas no City License.—In the case of Miller v. 
Ammon,! the Supreme Court of the United States, speaking through 
Mr. Justice Brewer, hold that a wholesale liquor dealer, doing business 
in the city of Chicago, who has not taken out the license required of 
such liquor dealers by a valid ordinance of that city, cannot recover, 
in a circuit court of the United States in another State, the agreed 
price of a bill of liquors sold to such person, but delivered in Chicago. 
The decision proceeds upon the well known general rule that a contract 
made in violation of a statute is void. The Federal court seems to 
have been hampered in dealing. with the question by the decision of the 
Supreme Court of Illinois in Dennehy v. Chicago,? where it is said that 
the precise question was ruled in the same way. The ordinance is pro- 
hibitory in its language, reciting that, ‘‘ no person, firm or corporation 
shall sell or offer for sale any spirituous or vinous liquors in quantities 
of one gallon or more at a time, within the city of Chicago, without 
first having obtained a license therefor from the city of Chicago, 
under a penalty of not less than $50 nor more than $200 for each 
offense.”?. Notwithstanding the prohibitory language of this ordinance, 
the court could have decided the question the other way, and found, if 
not sound reason, at least persuasive judicial authority for its conclusion. 
The opposing view is that a municipal ordinance of this kind does not 
stand on the same footing as an act of the legislature of the State ; 
that these ordinances imposing license taxes upon merchants are merely 
a means of raising revenue for the purposes of the particular municipal 
corporation, and that if a merchant does business without the license 
required by such an ordinance, and in the face of its prohibitions, it 
merely gives the right to the municipal corporation to proceed against 
him for the penalty ; and that any court, except a court of the municipal 
corporation, will disregard such a violation of its ordinances, as a col- 
lateral matter with which it has no concern. There are decisions sup- 
porting this view which we cannot refer to at this moment. There were 
analagous holdings under the old Federal stamp laws, which were a 
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means adopted by the Federal government of raising revenue during and 
for some time after the civil war. Those statutes, if we recollect jt 
right, provided that no instrument, without being stamped as required, 
should be valid, It was at first held that this prevented an unstamped 
instrument from being offered in evidence in one of the State courts; 
but it was subsequently held that the so-called stamp acts were merely 
a means of raising Federal revenue, and that it was not competent for 
the Federal government to vary the rules of evidence of the State 
courts. Thus, a written contract declared void by the Congress of the 
United States, because made in disregard of arequirement of one of its 
statutes relating to the raising of revenue, was, nevertheless, good and 
enforceable in the courts of the States. 

A municipal ordinance is in its derivation a by-law, and stands in 
many respects on the same footing as a by-law (so-called) of a private 
corporation. It must be reasonable, it must not work a forfeiture, and 
it must not operate in restraint of trade. These are truisms which are 
found in every elementary work on the subject of corporations, and 
which are supported by authorities so numerous and well-known as not 
to require citation. The by-law above quoted is not a bad by-law within 
any of these rules. It is not unreasonable, because it requires the pay- 
ment of a moderate tax in exchange for the protection which the 
municipal corporation throws around the merchant and his stock. It 
does not work a forfeiture of his goods for non-compliance with its 
provisions, but merely imposes a moderate fine, to be sued for and 
collected in the municipal court. It does not operate in general restraint 
of trade, because it does not prevent him from engaging in the particular 
trade, provided he will pay the moderate tax demanded by the munici- 
pality. It is simply the usual and customary way of raising municipal 
revenue by taxing particular occupations. But while the by-law itself 
is open to none of these objections, it may be so administered in the 
courts of justice as to produce such results. Thus, while this by-law 
does not work a forfeiture, but merely denounces a jine of not less 
than $50 nor more than $200, yet where the judicial courts so extend 
its provisions as to deny the usual local remedies for the collection of 
the purchase price of any bill of goods, sold during any particular day 
on which the merchant has no license, they do turn it into the means of 
working a grievous forfeiture. For instance, under the doctrine of the 
case under consideration, if the merchant forgetfully omits to renew his 
license on the very day of its expiration, he forfeits all legal remedies 
in the courts of his State and country for the collection of the purchase 
price of all goods sold by him on the following day or until he may 
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remember to have his license renewed, or possibly until he may be able 
to have it renewed. In the particular case, for instance, the bill of 

sued for amounted to the agreed price of $5,287. If the ordi- 
nance had been restrained within its terms, and if the city had been left 
to execute it, the plaintiff would have forfeited for that single sale the 
sum of $200 and costs at the outside; but the highest court of the 
United States enlarged its operation so that he forfeited more than 
twenty-five times that sum. 


Corporation: Jorst Stock Company —Jornt Stock Company Not 
TaxaBLe As A Corporation. —In People ex Rel. &c. v. Coleman,! the 
court of appeals of New York, affirming the court below,* hold that a 
statute of that State providing that all monied or stock corporations, 
deriving an income or profit from their capital, or otherwise, shall be 
liable to taxation on their capital in the manner therein prescribed, does 
not extend to joint stock associations, which are merely extensive part- 
nerships formed by private agreement among their members. The 
conclusion seems to be obvious enough; but we notice that no attempt 
is made in the opinion to distinguish a decision of the Supreme Court 
of the United States in which it held that an English joint stock insur- 
ance company, doing business in Massachusetts, was taxable in that 
State as a foreign corporation. 


Corporations: Ratirication or Contracts Mape Prior To ORrGaAn- 
waT10N. — The following statement of a recent holding of the Supreme 
Court of Tennessee is extracted from the syllabus in the case of Pitts- 
burgh Copper Co. v. Quintrell.4 In an action for breach of contract, 
the evidence showed that one of the incorporators of a mining company 
contracted with the plaintiff for services before the application for incor- 
poration was made ; that after such application he sent word to the plaint- 
iff toreport for work ; that, when the plaintiff reported, his job had been 
given to another, but he was promised work if he would wait; that 
while so waiting he was told by the president of the company that he 
knew of the contract, and was surprised not to find the plaintiff at work ; 
that later he was given work, but soon after discharged without fault. 
It was held that the evidence showed an adoption by the company of 
‘the contract made before incorporation, and it was liable for a breach 


146 Alb. L. J. 50. 10 Wall. (U.S.) 566; s. c. 10 Myer Fed. 
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5 Liverpool Insurance Co. v. Mass. 420 S. W. Rep. 248. 
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of the same. This decision refers itself to the well known rule of lay 
that contracts cannot be made by the promoters of a corporation before 
the corporation has come into existence, which will bind the corpo- 
ration after it does come into existence, in the absence of somethi 

amounting to a ratification or adoption. The general proposition of law 
is that a corporation must have a full and complete organization and 
existence as a legal entity, before it can enter into any kind of 
contract, or transact any kind of business; and that the promoters 
or corporators have no power to bind it by contract prior to the 
period of the commencement of its legal existence, unless author. 
ized by its charter or governing statute.1_ It follows from this that 
the engagements of promoters do not bind the future corporation 
unless, after coming into existence, the corporation expressly or 
impliedly ratifies them.? The corporation may of course, make such 
contracts its own by an express agreement; * and this it may do pre 
cisely as it might make similar contracts in the first instance. If the 
nature of the contract is such that formal action of its board of 
directors would not be necessary to the making of it in the first 
instance, its adoption, when made for it by its promoters, will not 
require that formality. So, of course, it may impliedly ratify such 
engagements, by accepting and retaining any benefits which accrue to it 
therefrom, in which case it becomes liable, not on the strict theory of 


contract, but on a principle analogous to that of estoppel.® 


1 Gent v. Manufacturers &c. Ins. 
Co., 107 Ill. 652; affirming s.c. 13 Ill. 
App. 308, and s. c. 6 Am. & Eng. Corp. 
Cas. 588; Munson v. Syracuse etc. 
R. Co., 103 N. Y. 58; 8. c. 29 Am. & 
Eng. R. Cas. 377; Joslin v. Stokes, 38 
N. J. Eq. 31; 8s. c. 5 Am. & Eng. 
Corp. Cas. 98. 

2 Rockford &c. R. Co. v. Sage, 65 
Ill. 328; Safety Deposit Life Ins. Co. 
v. Smith, 65 Ill. 309; Western Screw 
etc. Co. v. Cousley, 72 Ill. 531; Paxton 
ev. Bacon Mill etc. Co., 2 Nev. 257; 
Joy v. Manion, 28 Mo. App, 55, 60; 
Hawkins v. Mansfield Gold Mining 
Co., 52 Cal. 513; Munson v. Syracuse 
etc. R. Co., 103 N. Y. 58; Morrison v. 
Gold Mining Co., 52 Cal. 306; Car- 
mody v. Powers, 60 Mich. 26; 8. c. 26 
N. W. Rep. 801. 


3’ Rockford &c. R. Co. ». Sage, 
65 Ill. 828; Reichwald v. Commercial 
Hotel Co., 106 Ill. 439; Wood ». 
Whalen, 93 Ill. 153; Bell’s Gap. Rd. 
Co. v. Christy, 79 Pa. St. 54 (reason- 
ing of the court); Low v. Railroad 
Co., 45 N. H. 370; Paxton Cattle Co. 
v. First Nat. Bank, 21 Neb. 621; s.¢. 
33 N. W. Rep. 271. 

4 Battelle v. Northwestern Cement 
&c. Co., 37 Minn. 89; s. c. 33 N. W. 
Rep. 827. 

5 Edwards v. Railroad Co. 1 Milne 
& C. 650; Paxton Cattle Co. v. First. 
Nat. Bank, 21 Neb. 621; s. c. 33. N. W. 
Rep. 271; Lowv. Railroad Co., 45N. 
H. 370 (leading case); Bell’s Gap. R. 
Co. v. Christy, 79 Pa. St. 54 (doctrine 
recognized); Rockford &c. R. Co. » 
Sage, 65 Ill. 328. 
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Corporations: Trusts — TRANSFER OF SHARES: NEGLIGENCE IN AL- 
LowING TRANSFER BY ADMINISTRATOR CUM TESTAMENTO ANNEXO TO LIFE 
Tenant wiTHouT Expressinc THE Lomtations or THE WILL. —In an 
interesting case in Tennessee, a testator had devised certain property, 
including shares of stock, to his daughter for life, remainder over to her 
children, and died without appointing any administrator or trustee. 
Thereupon an administrator with the will annexed was appointed and 
qualified. He, in the honest execution of his duty of distributing the 
assets of the estate among the legatees under the will, transferred these 
shares, by an assignment of the certificates, to ‘‘ the heirs and distrib- 
utees’’ of the deceased, — executing to an attorney the power to make 
more specific assignments, under which the shares in question were 
transferred to the daughter without any expression being made on the 
books of the company of the fact that she held them as life-tenant only. 
Subsequently her husband was appointed trustee to execute the trusts 
of the will, and thereafter she and her husband jointly assigned the 
certificate to innocent purchasers, and the proceeds were misappro- 
priated and squandered by her husband. Subsequently she brought a 
suit in equity against the corporation for the purpose of charging it, on 
a theory which does not clearly appear: but the object of the bill was 
to charge the corporation in some way, on the footing of negligence, 
for the loss of her shares, and the negligence predicated was the failure 
of the corporation to express upon its records the {imitations of her 
title to the shares imposed by the will, which, if done, would have pre- 
vented their purchase by the innocent transferees. It was held that 
she could not recover, for two reasons: 1. The company not knowing 
that there was a will, and the administrator, in making the assignment 
to the daughter, having used language which imported that there was 
no will, so that it was not put on inquiry as to the trusts in any sup- 
posed will,—had not been guilty of any negligence in the premises. 
2. Evenif the corporation had been guilty of negligence, its negligence 
was not the proximate cause of her loss, but the breach of trust by her 
husband and trustee, to whom the shares had been subsequently trans- 
ferred, was such cause.! 


Corporations: Uttra Vires— Statute DIvEeRsION OF 
Corporate Funps To UNLAWFUL PurcHases — ACCOMMODATION ACCEP- 
TANCES OF CORPORATION GOOD IN THE Hanps or Bona Five — In 
the case of Farmers National Bank v. Sutton Manufacturing Co.2, The 


1 Smith v. Nashville &c. R. Co., 18 2 52 Fed. Rep. 191, 195. 
8. W. Rep. 546. 
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United States Circuit Court of Appeals for the sixth circuit hold, in ap 
opinion by Mr. Circuit Judge Taft, that a statute ' providing that, — « the 
stockholders of every corporation formed under this act shall * * ¢ 
distinctly and definitely state in said articles [of association] the pur. 
pose for which every such corporation shall be established, and it shall 
not be lawful for such corporation to divert its operations, or appropri. 
ate its funds, to any other purpose, except as herein provided,” —jg 
merely declaratory of the common law, and that it does not operate to 
render an accommodation acceptance by a corporation void in the hands 
of a bona fide endorsee for value before maturity. When it is consid. 
ered that the corporation thus accepting the paper was a manufacturing 
corporation, in other words, that it was in point of fact a private com. 
mercial company, the good sense of the opinion will at once appear; 
for it would put all acceptances by corporations at peril if a banker, 
when such paper should be tendered.to him for discount, were obliged 
to take it at the risk of losing the money advanced on the faith of it, in 
case it should turn out to be accommodation paper. In giving the 
opinion of the court, Mr. Circuit Judge Taft said: 


The remaining question is whether the Sutton Manufacturing Company can 
avoid their acceptance in the hands of a bona Jide purchaser for value before 
maturity on the ground that it was ultra vires. The evidence shows conclu- 
sively that Henry S. Hopper, the secretary and treasurer, had full and general 
authority to sign and issue business paper on behalf of the corporation. The 
only limitation of his authority was the same as that upon the corporation 
itself, namely, the extent of its charter powers. Every one dealing with a cor- 
poration is charged with notice of its corporate powers. If, therefore, a refer- 
ence to the charter shows a seeming act of the corporation to be beyond its 
powers, it is void, and cannot be made the basis of any claim of liability against 
the corporation. But there are acts that may or may not be within the charter 
powers, their lawful character being dependent on the existence of a fact which 
cannot be known from the act itself. If the extrinsic fact upon which depends 
the lawful character of the act is one peculiarly within the knowledge of the 
general agent of the corporation by whom the act is done, the act itself is an 
implied representation that the necessary fact exists, the truth of which the 
corporation is estopped to deny against any person who in dealing with the 
corporation has parted with value on the faith of it. The principle has been 
frequently applied in cases of commercial paper issued in the name of the 
corporation by its officers having general authority to issue such paper. A 
leading case is that of Stoney v. Insurance Co.? Chancellor Walworth there 
decided that a negotiable security of a corporation, which upon its face 
appeared to have been duly issued by the corporation, and in conformity with 
the provisions of its charter, is valid in the hands of a bona Jide holder thereof 
without notice, although such security was in fact issued for a purpose and at 


1 How. Ann. St., Mich. § 4130. 


2 11 Paige, 635. 
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a place not authorized by the charter of the company, and in violation of the 
laws of the State where it was actually issued.!. The learned judge below held 
that these authorities did not apply because of the general statutes of Michigan 
above referred to, making it unlawful to divert the operations or to appropriate 
the funds of a corporation to purposes not set forth in the articles of associa- 
tion. In his view this statutory denunciation of ultra vires acts renders accom- 
modation paper absolutely void. We cannot agree with him. The general 
terms of the statute indicate that it was in this respect merely declaratory of 
the common law. If the legislature of Michigan had intended to establish a 
rule of liability for corporations of that State different from that applied to 
corporations everywhere else, it would have used more specific language, so 
that its purpose could not be misunderstood. Negotiable instruments having 
their origin in a transaction forbidden by statute are not void in the hands of a 
bona fide holder for value without notice unless the statute expressly declares 
them to be void.2 Here is not a specific avoiding of accommodation paper 
issued by corporations, and we think it would be going much too far to give such 
effect to the very general language under consideration. In Bird v. Daggett, it 
was held that where an agent of a corporation, duly authorized to sign all notes 
and business paper, unlawfully gave accommodation paper in the name of the 
company, the company was liable to a bona jide holder for value before maturity. 
The general statute of Massachusetts, like the Michigan statute, provided that 
it should be unlawful for it to divert its operations or appropriate its funds to 
other purposes than those set forth in its articles of association. The case is 
exactly like the one at bar. The Michigan cases cited do not meet the point. 
In Beecher v. Dacey,* the making of accommodation acceptances was said not 
to be within the powers of the corporation, but there was in that case no ques- 
tion of the rights of a bona fide holder for value. The same is true of the cases 


of McLellan v. File Works,> where the court held that the plaintiff had notice of 
facts from which he ought to have inferred the real character of the paper- 
The case of Merchants’ Nat. Bank v. Detroit Knitting & Corset Works,® seems to 
be based wholly on McLellan v. File Works, and turned on the question of the 


general authority of the agent signing the acceptance. 


The statute and its 
effect are not considered at all. 


1 See also to the same effect, Farm- Co., 52 Mich. 488, 18 N. W. Rep. 206; - 


ers’ & Mechanics’ Bank v. Butchers’ & 
Drovers’ Bank, 16N. Y. 125; Bissell v. 
Railroad Cos., 22 N. Y. 289; Mechan- 
ics’ Banking Assn. v. New York & S. 
White Lead Co., 35 N. Y. 505; Bank v. 
Young (N. J. Err. & App.), 7 Atl. Rep. 
488; Wright v. Line Co., 101 Pa. St. 
204; Water Co. v. DeKay, 36 N. J. Eq. 
548; Credit Co. v. Howe Mach. Co., 54 
Conn. 357; 8 Atl. Rep. 472; Gelpcke v. 
City of Dubuque, 1 Wall. 203; Genesee 
County Sav. Bank v. Michigan Barge 


Bird v. Daggett, 97 Mass. 494. 

2 Chit. Bills, 95; Story Prom. Notes, 
§ 192; Daniel Neg. Inst. § 188; Norris 
v. Langley, 19 N. H. 423; Bank v. 
Thompson, 42 N. H. 369; Converse v. 
Foster, 32 Vt. 828, 831; Wyatt v. 
Bulmer, 2 Esp. 538. 

3 97 Mass. 494. 

445 Mich. 98; 7 N. W. Rep. 689. 

5 56 Mich. 582; 23 N. W. Rep. 321. 

6 68 Mich. 620; 36 N. W. Rep. 696. 
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Law: Misconpuct or Prosecuting ArTorNeyY IN Fravpp. 
LENTLY ProcurinGc DEFENDANT TO DiscLose INCRIMINATING Facts, —In 
the case of State v. Russell, ! elsewhere referred to, the court had to deal 
with a most infamous breach of duty and propriety on the part of the 
prosecuting attorney, committed against a woman incarcerated in jail 
and charged with the crime of murder. The Supreme Court, in the 
form of questions certified for its decision by the circuit court, was 
called upon to decide whether this misconduct entitled the prisoner to a 
new trial. We will allow the question for decision and the reasonj 
and conclusion of the court to be stated in the, language of Orton, C, 
J., who gave the opinion of the court: — 


The third question is as follows: 

‘Where the district attorney, immediately after the accused was placed in 
jail after her arrest, employed a person to enter the jail and represent himself 
as sent by her attorney to obtain the facts relating to her defense, to convey 
them to an attorney to be employed for her in Chicago, and the district attor- 
ney, representing himself directly to her through a telephone to be her counsel, 
assures her that he is her attorney, and counsels her to make disclosure to such 
person so sent by him, and the accused is thereby induced to impart to him 
information prejudicial to her defense, is such conduct on the part of the dis. 
trict attorney such error that the court should not proceed to sentence and 
judgment upon the verdict?’’ The fourth and fifth questions are really a part 
of the above third question, and need not be specially answered. They are, in 
effect, whether such knowledge, so obtained could be used against her on the 
trial, and whether the court should proceed to sentence and judgment when it 
appeared that the accused was prejudiced by reason of the knowledge the 
district attorney had thus obtained. If the obtaining such confidential com- 
munications from the accused by such false pretenses is a material error, it 
follows that they should not be used against her. The matters of this question 
are substantially admitted by the district attorney. He may not have told the 
prisoner who he was, or who he was not, or any actual falsehood. But he does 
not deny that he led the prisoner to believe that her own attorney was talking 
to ner through the telephone. By this artifice she made a statement of the 
facts of her case to the person representing the district attorney, and through 
him to the district attorney himself, when she believed she was making confi- 
dential communications to her own counsel. The law of this State is so care- 
ful that the district attorney shall have no unfair advantage of the accused, and 
shall enter upon the trial without undue prejudice, that it places him undera 
disability to try the case, if he has ‘‘ acted as counsel or attorney for the party 
accused, in relation to the matter of which the accused stands charged, and 
for which he is to be tried,’”’ and the court must appoint some suitable 
person to discharge his duties.2 The only reason for such a statute appears 
to be because the district attorney has in this confidential manner obtained 
a knowledge of the case. If the district attorney had acted as counsel or 
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attorney for the accused, by falsely personating his real counsel or attorney, 
and by this device obtained a knowledge of the facts of his case, he comes 
within the spirit, if not the letter, of this statute. In Com. v. Gibbs,! it is 
held that because the attorney appointed in the place of the public prosecutor 
to prosecute a criminal case had been previously employed as attorney in a civil 
action depending on the same facts, it is a sufficient ground of error to reverse 
the judgment. The least that can be said of it, such a result ought to follow 
the conduct of the district attorney in so acting as the pretended attorney of the 
accused, and thereby obtaining a knowledge of her case. It is held in People 
y. Barker,? that confidential communications made by a prisoner, in reliance 
upon the supposed relation of an attorney and client, are not admissible in 
evidences In Wilson v. State,4 an attorney had talked with a prisoner, and 
had learned the facts of the defense. He afterwards appeared as counsel for 
the prosecution. The conviction was reversed on that ground. In that case, 
as in this, even if the Communications so obtained are not directly introduced 
in evidence, the district attorney will almost insensibly make use of such knowl- 
edge “either in shaping questions or producing witnesses,” and in many ways 
make such knowledge available in the prosecution of the case, to the disadvan- 
tage of the accused. A communication made to an attorney, under the impres- 
sion that the attorney was acting for the party as his real counsel at the time, 
is privileged.5 A prosecuting attorney, who was the attorney for the plaintiff 
in a replevin suit, is disqualified by the statute from prosecuting the defendant 
for larceny on the same facts. In People v. Bussey,’ it is held that a prosecu- 
ting attorney who had been counsel for the wife in several civil suits would 
have been debarred from prosecuting the husband criminally upon the same 
facts, if objection had been made. Where an attorney who had acted for one 
party was allowed, on objection, to act in a subsequent case for the other party, 
it was held error.2 No court has taken a higher view of the dignity of the 
Office of district attorney than this court “‘ He is an officer of the State, * * * 
to see that the criminal laws of the State are honestly and impartially adminis- 
tered, unprejudiced by any motive of private gain, and holding a position 
analogous to that of the judge who presides at the trial.”’® ‘‘ He is a quasi- 
judicial officer, representing the commonwealth, who seeks no victims.’’ ” “‘ The 
prosecuting officer represents the public interest, which can never be promoted 
by the conviction of the innocent. His object, like that of the court, should be 
simply justice.” “A prosecuting attorney is vested with a personal discretion 
asa minister of justice, and not as a mere legal attorney, and he must act im- 
partially.” ” “He is a sworn minister of justice, whose duty it is to see that the 


14 Gray, 146. 8 Weidekind v. Water Co., 74 Cal. 
2 60 Mich. 808; 27 N. W. Rep. 539. 386; 19 Pac. Rep. 173. 
33 Amer. & Eng. Enc. Law, 481. ® Biemel v. State, 71 Wis. 450; 37 
4 16 Ind. 392. N. W. Rep. 244. 
5 Alderman v. People, 4 Mich. 414. Com. v. Nicely, 130 Pa. St. 261; 18 
6 People v. Hillhouse, 80 Mich. 580; Atl. Rep. 737. 
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innocent are protected, as well as that the guilty are brought to punishment. 
The rule is invariable that confidential communications made to one falsely 
pretending to be the counsel of the accused are privileged.’ If the district 
attorney had been previously the counsel of the accused in fact, and in ¢ 

way obtained from her a knowledge of the facts of her case, the statute would 
have disqualified him from acting as district attorney in this case. When the 
district attorney, or his assistant, by artifice and fraud, and falsely pretending 
to be her counsel, obtained a knowledge of the facts of her case, the reasons 
for his disqualification to act as the prosecuting officer against the accused are 
very much stronger. His own sense of justice towards the accused ought to 
have induced him to retire from the case. His zeal must have become the very 
spirit of persecution, and his prejudice in the case inordinate and intense, to 
have driven him into such pertidious misconduct as a high officer of the law, 
His acting as district attorney afterwards was an injury, as well as a constant 
menance, to the rights of the accused. It was an error fatal to the conviction, 
It was such error that the court should not proceed to sentence and judgment 
upon the verdict. The third question is therefore answered in the affirmative, 
The fourth and fifth questions, which are connected with and a part of the 
third question, have already been sufficiently answered in the negative, 


It is singular that the learned judge, in discussing this question, 
overlooked the extraordinary conduct of the circuit attorney and his 
assistant, disclosed in the case of State v. Brooks alias Maxwell’ 
Brooks had murdered his traveling companion, Preller, in the Southern 
Hotel in St. Louis, and had concealed his body in a trunk, which he 
left in a room of the hotel, and fled, after possessing himself of the 
money and valuables of the murdered man. He was arrested in New 
Zealand, and extradited and tried for murder in the criminal court of 
the city of St. Louis, before Hon. G. S. Van Wagoner and a jury. As 
the evidence against him was entirely circumstantial, the prosecuting 
attorney and his assistant conceived the bright idea of procuring a 
confession from him through artifice while incarcerated in his cell in 
the jail. To this end they procured a detective to commit a sham 
forgery, which being discovered was supposed to be a genuine for- 
gery. A prosecution followed in good faith, which led to his indict- 
ment by a grand jury upon probable evidence, the grand jurors, of 
course, acting in good faith and supposing that it was a genuine case 
of forgery. Under this indictment he was incarcerated in the jail of 
the city of St. Louis, and there managed to get acquainted with Brooks. 
Professing to be an experienced criminal, he soon worked into the con- 
fidence and sympathies of Brooks, and, by offering Brooks advice as to 
the course which he should take in his defense, he succeeded in extracting 


1 People v. Davis, 52 Mich. 570; 18 2 Smith v. Fell, 2 Curt. Ecc. 667. 
N. W. Rep. 362. 3 92 Mo. 542. 
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from him a full confession of his guilt. This artifice was kept carefully 
concealed from the public, from the prisoner, and from his counsel, 
until, at a particular stage of the trial, to the amazement and con- 
sternation of Brooks, this fellow-prisoner of his took the witness stand 
and disclosed the confessions which he had made to him in the jail. 
It was held (Sherwood, J., dissenting), that while this conduct was 
highly reprehensible on the part of the prosecuting officers, it did not 
constitute ground for a new trial. The question provoked various 
opinions on the part of the lay and legal press at the time. As 
Brooks was, beyond all question, guilty of the willful murder of his 
traveling companion for the purpose of possessing himself of his 
money and valuables, we took the position in this publication that 
it was not such misconduct on the part of the prosecuting officers 
as entitled the prisoner to a new trial, but that the real question 
which, after all, had to be determined, was the question of guilt or 
innocence, upon which question there could be no doubt. We ought to 
say now, in vindication of the position which we then took, that the 
people of Missouri had been worn out with frivolous reversals in murder 
cases upon technical grounds, to suchan extent that the State was threat- 
ened with an anarchy of lynch law. The Wisconsin case upon which we 
are now commenting disclosed even worse misconduct on the part of 
the prosecuting officers, in that the prosecuting attorney, with the aid 
of an accomplice, played the role of the detective himself, by represent- 
ing himself through the telephone to the prisoner as her own counsel. 
This conduct, when judged by any sort of standard of professional pro- 
priety, must be regarded as infamous. It may perhaps be supposed, in 
charity, that the prosecuting attorney who was guilty of it, was one of 
those young men just out of the law school, not experienced or well 
grounded in the ethics of his profession. Such conduct is unworthy of 
membership in the profession of the law. The person guilty of it, un- 
less some such extenuating circumstances appeared in his favor, ought 
to be disbarred; and if the legal profession in Wisconsin have any 
adequate discipline, he has been disbarred already. 


Damaces: TeLeGrarnH Companies — DeLay Mes- 
sAGE— or Haptey v. BaxenpALE.—In Western Union Tele- 
graph Co. v. Cornwell, it appeared that a friend of the plaintiff left a 
dispatch at one of the defendant’s telegraph offices, directed to the 
plaintiff and containing the following words: ‘‘ Strauss gone to Howard. 


1 31 Pac. Rep. 593. 
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Gave man gold watch by mistake. Left no word with me, Store 
closed. Answer.’’ Strauss was an employe whom the plaintiff had left 
in charge of his jewelry store in his absence. During the night before 
the sending of the dispatch, or early in the morning, Strauss had 
robbed the plaintiff's store and had absconded with the property, 
and the dispatch was in relation to his abconding. The dispatch 
was not delivered with reasonable promptness. The defendant’s 
agent was not notified of the importance of an early delivery. It 
was held, under the well known rule of Hadley v. Baxendale, that the 
plaintiff could recover only the cost of sending the message.! That 
rule, applied in cases similar to the one under consideration by many 
American courts, is this: ‘‘ Where two parties have made a contract, 
which one of them has broken, the damages which the other party 
ought to receive in respect to such breach of contract, should be such 
as may fairly and reasonably be considered as arising naturally, that is, 
according to the usual course of things, from such breach of contract 
itself, or such as may reasonably be supposed to have been in the con- 
templation of both parties at the time they made the contract, as the 
probable result of the breach of it.’’ Under this rule the courts almost 
universally agree that where the language of the message is not such as 
to apprize the agent of the telegraph company who receives it for trans- 
mission what damages may arise from a failure to deliver it promptly 
and correctly, no more can be recovered than the cost of sending the 
message. But they also agree that it is sufficient that the agent have 
knowledge aliunde, — of the nature of the message, that is, that the 
plaintiff may prove that when the message was delivered by him for 
transmission, the agent was informed of the nature of its contents and 
of the damages that might flow from delay or error in transmitting it. 


INSURANCE AGAINST ACCIDENTS: WHEN THE KNOWLEDGE OF AN AGENT 
or AN INFIRMITY OF THE ASSURED WILL BE ImpuUTED TO THE CoMPANY. — 
The Law Journal (London) thus states a recent holding in that 
country: — 


In Bawden vy. The London, Edinburgh and Glasgow Assurance Company, the 
court of appeal decided two interesting points in the law of insurance. The 
action was brought by the widow and administratix of one Bawden upon a policy 
of insurance against accident issued to him by the defendant company. The 
material facts were these. Bawden was induced to insure by a person named 
Quinn, an agent and canvasser of the company. Bawden had only one eye, and 
Quinn was aware of the fact, but did not mention it tothe company. The form 


1 9 Exch, 341. 2 (1892) W. N. 87. 
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of application for insurance contained (a) inter alia, a statement that the appli- 
cant had no physical infirmity nor any defect rendering him peculiarly liable to 
accidents, and (0) the usual provision sanctioned by Thomas v. Weems,} that the 
statements contained in the proposal should form the basis of the contract. 
The assured was however, an illiterate man, and he merely signed the proposal, 
the agent having filled up the form. The defendant company thereupon issued 
a policy for £500, on ‘‘ permanent total” and £250 on “ permanent partial ” 
disablement. While the policy was current Bawden lost his other eye by acci- 
dent, and soon afterwards died. 

On these facts two questions arose, (1) whether the misstatement in the pro- 
posal vitiated the policy, and (2) whether, if it did not, Bawden was entitled to 
claim for permanent total disablement. The court of appeal, affirming the 
decision of the Lord Chief Justice at nisi prius, has answered the first question 
in the negative and the second in the affirmative. Their lordships held with 
eminent propriety, that Quinn’s knowledge of Bawden’s infirmity ought, under 
the circumstances, to be imputed to the defendants, and that, in the case of 
a one-eyed man, total blindness produced by an accident is ‘‘ permanent total 
disablement.” 


InteRsTATE COMMERCE: TRANSPORTATION FROM A POINT WITHIN THE 
SratE TO ANOTHER POINT WITHIN THE STATE OVER A Route ExTEeNpDING 
THROUGH AN State. —In Campbell v. Chicago &c. R. Co.? 
the Supreme Court of Iowa hold, with the most obvious good sense, 
that where goods are transported from one point within the State to 
another point within the State, the fact that they are carried over a line 
extending partly through another State does not make the transit inter- 
state commerce within the meaning of section 8 of article 1 of the 
Federal constitution. If the Supreme Court of Iowa is wrong, then, by 
parity of reasoning, every package of goods that is shipped from 
Niagara Falls to Detroit, over that portion of the Michigan Central 
Railroad known as the Canadian Southern, is foreign commerce, 
although it passes both the Canadian and American customs without 
their inspection, other than what is necessary to satisfy the customs 
officials that it has only passed through Canada in transit. 


Evipence: ADMISSIBILITY OF CONVERSATION BY TELEPHONE. —In the 
case of Oskamp v. Gadsden,’ the Supreme Court of Nebraska hold in 
substance that a good contract can be made by the means of a tele- 
phone, the contracting parties being put into communication with each 
other by the agency of the usual operator at the central station, and 
‘that it is admissible to prove such a conversation as the foundation of 


1 (1884) L. R. 9 App. Cas. 671. 3 52 N. W. Rep. 718. 
2 53 N. W. Rep. 351. 
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an action on the contract thereby made. Several other courts haye 
held the same way.! We have recently received a query as to whether 
the courts have yet decided that a valid contract can be made by meang 
of the phonograph. We are not aware that any decision has yet been 
made upon this question, but there can scarcely be any doubt that 
when it comes up for decision it will be decided in the affirmative, 
Whether the indentations made on the cylinder of wax be regarded asa 
species of writing or as a means of perpetuating and reproducing oral 
speech, the result must be the same. It is, next to a man’s own hand- 
writing, the clearest evidence of the expression of his ideas. Treated 
as the writing of a person, it would be necessary to prove as a fact that 
the indentations had been traced by his voice. But this could and 
ought to be proved by its report of the sound of the voice itself; forit 
will reproduce, with a certain metallic variation, every distinctive 
characteristic of the voice of the particular speaker, so that there can 
be-no more mistake in recognizing it than there could be in recognizing 
his actual voice where his words were distinctly and deliberately 
uttered. There is no reason why, where entire accuracy is sought in 
| making a contract, a contracting party cannot dictate his proposition to 
one of these waxen cylinders and send it by mail to the other party and 
get his reply in the same way. 


Fructus Naturates: BiackBerries not Supsect To Levy. —lIn 
Sparrow v. Pond,® the Supreme Court of Minnesota decides, in an 
‘ opinion, going over the ancient learning on the subject, that blackber- 

ries, while growing on the buslres, are not subject to levy under an 

execution as personal property. They are not fructus industriales, like 
grain, but are fructus naturales, like natural bushes and grass, and are 
hence regarded in law as a part of the realty. 


Imputep Necuicence: AnotHer Kick at THE Corpse. — It is to be 
hoped that the judges will not be called upon to deliver any further 
kicks at the corpse of the doctrine of imputed negligence. This delect- 
able doctrine deprives a child of a right of action where he is hurt by 
the negligence of the defendant, provided the negligence of his parent, 
guardian or custodian contributed to bring about the accident, thus 
making the innocent child responsible for the negligence of the adult 


1 See Thompson on Electricity, § 
121, et seq. 
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who had charge of him. As often pointed out by us,’ the doctrine has 
been repudiated in England and America all along the line. In the 
recent case of Chicago City Railway Co. v. Wilcoz,? an attempt was 
made to revive it, but the Supreme Court, in an extended opinion by 
Mr. Justice Bailey, gave it a quietus, so far as that State is concerned. 
In the course of his opinion the learned justice quoted from Dr. 
Bishop’s work on Non-contract Law, —a very good work with a very 
absurd title — as follows: ‘‘ The new doctrine of imputed negligence, 
whereby the minor loses his suit, not only where he is negligent himself, 
but where his father, grandmother or mother’s maid is negligent, is as 
flatly in conflict with the established system of the common law as any 
thing possible to be suggested. The law never took away a child’s. 
property because his father was poor or shiftless or a scoundrel, or 
because any body who could be made to respond to a suit for damages 
was a negligent custodian of it. But, by the new doctrine, after a child 
has suffered damages, which, confessedly, are as much his own as an 
estate conferred upon him by gift, and which he is entitled to obtain 
out of any of the several defendants who may have contributed to 
them, he cannot have them if his father, grandmother or mother’s maid 
happens to be the one making the contribution. In these and other 
respects, it is submitted, the established principles stated in a preced- 
ing section are conclusive of the proposition that the doctrine now in 
contemplation does not belong to the common law.’’ 


MASTER AND SERVANT: ReESPONDEAT SUPERIOR — PENAL LIABILITY OF 
Master For A Tort or His Servant.—In Brown v. Foot,’ itis ruled 
by Mr. Justice Hawkins, in the English Queen’s Bench Division, that 
where a dealer in milk employs a servant to sell his milk, he is liable 
for the penalty denounced by a statute for selling adulterated milk, 
although the wrong may be the wrong of the servant, and irrespective 
of the question whether he connived at the offense or not. The learned 
judge said: ‘‘ If the appellant’s contention was right, it would admit a 
whole host of cases in which a man might protect himself from the pen- 
alty by throwing difficulties in the way of those who complained of 
adulteration, by saying that he had no cognizance of the adulteration.’’ 4 


126 Am. L. Rev. 296. 811; s. c. 20 Q. B. Div. 771; Pain 
2 138 Ill. 370. v. Boughtwood, 62 L. T. (N. s.) 284; 
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Mr. Justice Wells concurred, and, in the course of a short opinion, distin. 
guished the case of Newman v. Jones,! where it was held that in case 
of excisable liquors being sold by a servant contrary to the orders of 
his master, the master is not liable. We have in America a good deal 
of law on this question so far as it concerns the sale of intoxicating 
liquors without a license or contrary to statutory prohibitions. 


Monicrpat Corporations: NEGLIGENCE —DEATH FROM WAGon op 
Fre Department.— In Gillespie v. Lincoln,? the Supreme Court of 
Nebraska holds that if a man is run over and killed by a wagon of the 
fire department of a city through the negligence of the driver, the city 
is not liable to pay damages for his death. Several cases in other 
States seem to hold the same way.* The court proceeds upon the 
ground that in the maintaining of a corps of men and engines for the 
extinguishment of fires, the corporation is engaged in the performance 
of a public or governmental duty, and is not acting merely as a corpora- 
tion. 


Morvat Benerir Associations: Action For DamaGes For Exptt- 
ston. — In the case of Lavalle v. Society St. Jean Baptiste,* decided by 
the Supreme Court of Rhode Island in April last, the court held, ona 
demurrer to the declaration, that a member of such a society who has 
been illegally expelled, can not maintain an action to recover damages 
for the illegal expulsion. The judge who writes the opinion of the court 
says that the court has been referred to one case only which squarely sus- 
tains the right of action,® andadds: ‘*‘ It is to be regretted that the court 
in that case simply declares that the right of action exists without stating 
the ground upon which it rests. In other cases there are dicta that an 
action may be maintained for illegal expulsion; but these too lack a 
discussion of the right of action.’’ The Rhode Island court reasoned 
that, by failing to resort to his remedy by mandamus for reinstatement, 
the expelled member waived his right of action for damages. The 
conception of the court seems to be that, whereas the writ of manda- 
mus has always been used to compel the restoration of a member or 
officer of a corporation illegally excluded from his membership or 


117 Q. B. Div. 132. Jewett v. New Haven, 38 Conn. 368; 
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office and as mandamus is an extraordinary remedy which is not used 
where there is a remedy by an action for damages,— it is to be con- 
cluded that an action for damages does not lie; and there is certainly 
persuasiveness in this way of reasoning. The remedy by mandamus 
in such cases goes back at least to yearbook times, and the action 
for damages has been, to say the least, very seldom resorted to. 
The Rhode Island court is, however, mistaken in supposing that the 
case which it cites from the Missouri court of appeals is the 
only case where an action for damages for the illegal expulsion of a 
member of a corporation has been sustained. One English case is 
found where such an expelled member endeavored to regain his rights, 
by force, and tried to enter the room of the society, but was kept 
out by a policeman employed by the corporation for that purpose. He 
thereupon brought an action against the corporation and recovered a 
verdict of forty pounds, which Lord Denman, C. J., refused to set aside.! 
It is true that this decision might be sustained upon the somewhat 
fantastic reasoning of another English case,? that while the plaintiff has 
no action for damages for the mere expulsion, it being void, yet he may 
have an action for damages for an assault and battery committed upon 
him for the purpose of preventing him from exercising his legal rights 
asamember. This is a way of whipping the devil around the stump to 
which judges often resort. The Supreme Court of Pennsylvania held 
that a member of a mutual benefit society, expelled without the notice 
prescribed by the constitution and by-laws, might recover damages to 
the extent of the injury. Anintermediate court in New York has held 
that a member of a trades union, unlawfully expelled therefrom, may 
maintain an action for the damages which he has thereby sustained.‘ 
We believe that the decision of the Rhode Island court proceeds upon 
too narrow a view. It is the policy of the law to enlarge ordinary 
remedies, and to give an action for damages in every case where a legal 
right has been violated and where the violation has entailed damage. 
And surely it cannot be a proposition of law, the adoption of which 
ought to be encouraged, that a man who has property and social rights 
in a corporation, and who is by the members illegally excluded from the 
exercise of those rights, must, in order to have an action for damages, 
take the law into his own hands, and endeavor to exercise those rights 
until an assault and battery is committed upon him and then sue, not 


1 Inness v. Wylie, 1 Car. & K. 257. 4 Merschein v. Musical Mut. Prot. 
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for the general damage which he has sustained through the 
deprivation of his rights, but for the damage which he has sustaineg 
through the assault and battery. 


NEGuIGENCcE: Highways — BrinGes — NEED NOT BE STRONG ENOUGH 
For Traction Eneines. — The decision of the Supreme Court of Penn. 
sylvania in Clulow v. McClelland,! is to the effect that a township 
charged with the reparation of bridges discharges its public duty when 
it makes a bridge safe for ordinary travel, and that it need not make it 
strong enough to support a traction engine drawing a threshing ma- 
chine. As these steam threshing machines, drawn by traction engines, 
are now in use in all parts of the United States where small grain is 
grown, it is difficult to understand on what principle the Supreme Court 
of Pennsylvania can hold that this is not ordinary travel, unless it be on 
the principle on which the Supreme Court of Missouri held that a flood 
in the Maumee river was the act of God, because it was greater than 
ordinary floods.? 


NeGuicence: Injury From Frreworgs. — In Scanlan v. Wedger,? the 
Supreme Judicial Court of Massachusetts hold (Morton & Knowlton, 
JJ., dissenting), that a spectator who goes out to look at a display of 
fireworks, and gets hurt by the accidental explosion of a bomb, not 
due to negligence, cannot recover damages against the author of the 
display, although he may have been making the display under an in- 
sufficient municipal license. In the opinion of the majority of the 
court, the spectator in such a case takes the risk of accidents not the 
result of negligence. The minority think that, the license being void, 
the author of the display is making an unjustifiable use of the highway, 
and is hence liable for any injury inflicted, through that unjustifiable 
use, upon any member of the public, lawfully upon the highway, unless 
the person injured participated in or aided the display, or contributed 
by his own conduct to the injury, or assumed the risk of injury. 


NEGLIGENCE: LiaBILity OF MANUFACTURER OF STEAM BOILER FOR AN 
Insury Cavusep By 1Ts Exprosion. — In. Hizer v. Kingsland,‘ the 
Supreme Court of Missouri held that a manufacturer is not liable for 


1 151 Pa. St. 583. 3 46 Alb. L. J. 113; s. c. 81 N. E. 
2 That (and arailroad company) is Rep. 642. 
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damages for the death of an employe of the owner of a threshing machine 
purchased of such manufacturer, where the death takes place in conse- 
quence of an explosion of the steam boiler, where it is not shown that 
the manufacturer knew that it was in a dangerous condition. The 
opinion of the court is written by Mr. Justice Black, and is a very 
good opinion. He goes over the whole learning of the question in a 
very satisfactory manner. 


Necuicence: Municrpat Corporation — WARNING OF DEFECTIVE 
Broce TO Reap Weirs v. Jones County,} 
the Supreme Court of Iowa decided that where the supervisors of a 
county cause a warning, painted in large letters, ‘‘ Bridge Unsafe,’’ to 
be nailed in a conspicuous place at the approach to a bridge, and also 
cause an obstruction of wires to be drawn across such bridge, which 
obstruction is afterwards torn down, a foreigner, who drives on the 
bridge and receives an injury, has no action against the county. He 
cannot set up that the notice was not a notice to him, owing to his 
inability to read English. 


NeGcuicence: Rartway Company — DeaTH oF AN on 
way Track.—In Tyler v. Kelly,? decided in the Supreme Court of 
Appeals in Virginia, it appeared that the plaintiff’s intestate, who was 
subject to epileptic fits, while attempting to cross a railroad track at a 
place outside the regular street crossing, where there was a ditch four 
feet deep, and where crossing had been forbidden by the company, was 
seized with an epileptic fit, in consequence of which he fell upon the 
track and was killed by a freight train which was backing slowly. It 
was held (reversing the court below) that a verdict for the plaintiff 
should be set aside. It appeared that the servants of the company 
kept a reasonable lookout, and that due efforts were made to stop the 
train as soon as the exposed condition of the deceased was discovered 
on the track. 


PowER OF THE JUDGE TO SusPEND SENTENCE.— This question, to which 
we have alluded in two or three previous issues, came before Judge 
Davy, of the Supreme Court of New York, in a case * reported in the 
New York Law Journal for July 16th. The learned judge held that 
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after an accused person has been convicted, or has pleaded guilty, the 
court has no power, in the mere exercise of a discretion, to suspend 
sentence indefinitely, but should proceed forthwith to impose the pun. 
ishment fixed by the law. The learned judge seems to agree with 
the conclusion of the Supreme Court of Michigan, in a case where ‘the 
opinion was written by Mr. Justice Cooley,’ and where the court held 
that, while it is competent for the judge to suspend sentence for the 
purpose of ascertaining, on inquiry or reflection, what sentencé ought 
to be imposed, yet it is not competent for him to do this in the mere 
exercise of the pardoning power, which belongs to the executive, and 
not to the judicial department of the government. 


Prescription: Actions FoR DaMmaGeEs in DeatH: Stature 
or Lurations.—In Canadian Pacific R. Co. vy. Robinson,? the 
Supreme Court of Canada, in an elaborate judgment, decide that, under 
article 1056 of the civil code of Quebec, the right of action which a 
widow has for the death of her husband is ‘ prescribed,’’ thatis to say, 
barred by limitation, provided the right of action was prescribed before 
his death. The court proceed upon the view that the statute gives to 
the widow, or other relatives therein mentioned, a right of action only 
when at the death of the injured person, there was a subsisting right of 
action which, had death not ensued, he might have exercised. In the 
opinion the court cite common law as well as civil law authorities, 
Several American cases are cited. Fourniet, J., dissented, in an 
opinion which is published in the French language ; and, without going 
into the question particularly, the decision of the majority strikes us as 
being opposed to the conceptions upon which our American courts pro- 
ceed. The statute seems to be nothing but a re-enactment of Lord 
Campbell’s act. It provides that, ‘‘ whenever the death of a person has. 
been caused by such wrongful act, neglect or default as would (if death 
had not ensued) have entitled the party injured to maintain an action 
and recover damages in respect thereof, in such case the person who 
would have been liable if death had not ensued, shall be liable to an 
action for damages, notwithstanding the death of the person injured, 
although the death has been caused under such circumstances as amount. 
inlawto afelony.’’ The court places its entire holding upon what seems: 
to us to be a misapplication of the principle which is uncontroverted under 
such a statute. The widow, or other relatives therein mentioned, have 
no right of action if, at the time of his death, the deceased had none. 


1 People v. Brown, 54 Mich. 15. 2 15 Montreal Legal News, 70. 
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But this refers to the meritorious cause which gives the right of action, 
and has never been generally understood, at least in the United States, to 
refer to the question of limitation. The very fact that the widow or 
other relatives have no right of action at all unless death ensues shows 
that it is the death which consumates their right of action. Until the 
death happens, as they have no right of action, the statute does not 
begin to run. It will not do to say that their right of action is deriva- 
tive from the dead man, because he never had a right of action for his 
own death, and he never could have recovered at common law, had he 
brought his action while living, an award of damages measured on the 
yalue of his life to his estate or to his surviving relatives. All that he 
could have recovered. would have been his own loss, which would have 
consisted in physical and mental anguish, and his loss of earning 
capacity during the probable continuance of his life, ete. But, as aman 
can never have a right of action for his own death, it is nonsense to say 
that he can transmit such a right of action to his surviving relatives, and 
itis equal nonsense to construe such a statute as to so transmit such a 
right of action. The true principle governing such a case is that 
declared in the leading case of Backhause v. Bonomi.! There a man 
having a right to take the coals under the land of the plaintiff took 
them without securely propping up the excavation which he made, so 
that in conseqnence of his negligence, after a lapse of time which would 
have enabled the statute of limitations to create a bar, the land subsided 
and the house of the plaintiff sank into the pit. It was held that the 
statute of limitations did not begin to run from the date of the doing of 
the act which produced the mischief, since it could not be foreseen that 
the act would ever result in the mischief, but that it began to run from 
the date of the happening of the mischief. There was perfect good 
sense in the decision, and the principle is equally applicable to the case 
decided by the Canadian court. As the death of the person injured 
might never happen in consequence of the injury, and as the surviving 
relatives to whom the statute gives a right of action in such a case might 
die before him, it is plain that the statute, so far as it concerned their 
right of action, which was essentially independent from his right of 
action, could not, on any just conception, begin to run until their right 
of action accrued, that is, until his death took place. 


Rare: UNCONTROLLABLE ImpuLsE. —In State v. Miller, lately decided 
by the Supreme Court of Missouri,? an attempt was made to take anew 
twist upon the emotional insanity dodge by applying it to the crime of 


19H. L. Cas. 508. 2 20 S. W. Rep. 243. 
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rape. One of the assignments of error was that on the trial of ap 
indictment for that crime the court refused to give an instruction to the 
jury which asserted the doctrine of irresponsibility for crime committeg 
under an uncontrollable impulse, although the perpetrator was fully con. 
scious that the act which he was doing was wrongful and criminal, 


The court refused to sustain this assignment of error; and it might be 


added that if it had done so very few trials for this species of crime 
would thereafter take place in that State, except at the hands of lynch. 
ing parties. The court placed its conclusion upon a series of decisions 
previously rendered by the same court in homicide cases. Mr. Justice 
MacFarlane wrote the opinion, and this part of his opinion is stated ip 
the note below.! 


Recetver’s Certiricates. — In Farmers’ Loan & Trust Co. v. Great 
Creek Coal Company,’ it was held by Mr. Circuit Judge Gresham that, 
in a suit to foreclose a mortgage on the property of a coal mining com- 
pany, the court has no power, as against the objection of even a small 
minority of the holders of the mortgage bonds to authorize a receiver 
appointed in said suit to issue certificates which shall be a first lien on 
the mortgaged property, in order to enable him to continue the opera- 
tion of the mines. As is well known,® the courts have conceded this 
power to a qualified extent in the case of receivers of railroads, on the 
ground that they are public agencies and must be kept in operation for 


1 In the case of State v. Huting, 
21 Mo. 476, this court announced the 
Tule as to the responsibility of one ‘for 
a crime committed while laboring un- 
der partial insanity, as follows: ‘The 
insanity must be such as to deprive the 
party charged with the crime of the 
use of reason in regard to the act 
done. The prisoner may be deranged 
on other subjects, but, if capable of 
distinguishing between right and 
wrong ia the particular act done by 
him, he is justly liable to be punished 
as a criminal.”” This rule has never 
been departed from in this State. In 
State v. Pagels, 92 Mo. 317, 4 S. W. 
Rep. 931, it is said by Sherwood, J.: 
“It will be a sad day in this State 
when uncontrollable impulse shall 


dictate a rule of action to our courts.” 
And in State v. Turlington, 102 Mo. 
654, 15 S. W. Rep. 141, it is said: “In 
all cases where insanity is interposed 
as a defense the question, according to 
the uniform course of decisions in this 
State, is whether such insanity ren- 
dered the person laboring under it in- 
capable of distinguishing between 
right and wrong in respect to the act 
he was about to commit.” See also 
State v. Erb. 74 Mo. 203; State v. - 
Redefneiner, 71 Mo. 175; State 0. Ko- 
tovsky, 74 Mo. 247. The instructions 
given by the court on the question of 
insanity followed this rule, and com 
rectly declared the law. 

2 50 Fed. Rep. 481. 

3 26 Am. Law Rev. 450. 
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the benefit of the public. Mr, Circuit Judge Gresham makes a sound 
distinction, in respect of this question, between corporations which are 
ina sense public agencies and those which are merely private. 


SatvaGE: Docrrine THAT PuBLic Poticy Requires a Low Awarp 
WHERE SALVAGE Is Errectep By A Pitor. — In the case of the Relief v. 
Alexander Elder,! an interesting decision was rendered by Mr. District 
Judge Morris in the district court of the United States for the district 
of Maryland, from which the principle may be extracted that as pilots 
are ina certain sense under a duty, in virtue of their occupation and 
the advantages and rewards accruing to them from commerce in respect 
of that occupation, to render services to vessels in distress, they ought 
not to be entitled in the way of salvage for the rendition of such serv- 
ices, to more than very moderate allowances. The syllabus, by the 
learned judge himself, is as follows : — 


“The British steamship Alexander Elder, worth $225,000, with cargo and 
freight worth as much more, went ashore near Cape Henry light, while in 
charge of a Maryland pilot, under circumstances which indicated that it was 
the fault of the pilot. The Virginia steam pilot boat Relief, which was attend- 
ing to take off the pilot rendered salvage service in pulling the steamship afloat. 
Held, that it was against public policy that a liberal salvage award should be 
allowed a pilot boat under such circumstances. Held, under the circumstances 
of the expensive litigation in the case, that $1,000 should be allowed, although 
a prompt tender of considerably less would have been held sufficient.”’ 


After a full statement exhibiting the nature of the services rendered 
the learned judge concludes his opinion thus :— 


“In considering the service itself, there is but one element which suggests 
a liberal compensation; that is, the large value of the steamship and cargo, and 
the importance of the service to her. In other respects there is wanting all the 
elements which suggest liberal rewards. The Relief did not go out to seek 
the vessel in distress, taking the risk of finding her. -She was alongside, almost 
participating in her going ashore, and she remained near at hand because she 
wason her station. Se did not give up or interrupt her ordinary employment, 
but came and went, attending to putting pilots on incoming vessels. She lost 
no appreciable time in the service itself, and incurred no risks other than the 
ordinary risks of navigation and towage. It is true she is a powerful steamer, 
much more so than is required for her duties as a pilot boat, and no doubt it is 
a benefit to commerce that she should be maintained, and be able to give effect- 
lve assistance to vessels in distress; but it should be remembered in this class 
of cases that she is an instrumentality of the system of pilots established and en- 


1 51 Fed. Rep. 252. 
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couraged and protected by the State laws for the assistance and safety of foreign 
vessels. The business of these pilots is to prevent such vessels getting ashore 
by offering to them timely and skillful guidance in} their navigation; and 
public policy requires that the pecuniary reward which they may derive by 
rescuing vessels from disasters which it is their special business to preven 
should, in ordinary cases, be very moderate. In this case I award $1,000. Ifa 
prompt tender had been made of a considerably less sum by the owners of the 
steamship, I should have approved of it as sufficient; but the manner in which 
the parties have dealt with each other has led to a troublesome litigation, which 
these libellants have been obliged to conduct at a distance from their homes, 
and which has involved them in considerable expense.’’ 


Starz Supervision OveR Private Corporations. —In People y, 
Ballard,! the Court of Appeals of New York, Second Division, have 
rendered a very important decision under the statute law of that State, 
reversing a decision of the Supreme Court in General Term ? and alsoin 
special term. The action was brought by the Attorney-General, in the 
name of the people without a relator, against a domestic business corpo- 
ration and its trustees, to compel the latter to account for their official 
conduct in the management and disposition of its property; to require 
them to pay over to it the value of all property acquired by themselves, 
transferred to others, lost or wasted by a violation of duty on their 
part; and to remove each of them from his position as trustee of the 
company. A statute of New York‘ authorizes an action to compel the 
trustees or directors of a corporation to account for their official acts in 
managing and disposing of the property committed to their charge, and 
to require them to pay to the corporation or its creditors the value of 
any property transferred in violation of their duties, and to remove them 
for misconduct. The same statute > authorizes the action to be brought 
by the Attorney-General in behalf of the people. Another section® 
provides that the action must be brought by the Attorney-General if 
he has good reason to believe that it can be maintained, and if, in his 
opinion, the public interests require it to be brought. The court held 
that such an action can be maintained by the Attorney-General in the 
name of the people, without a relator, whenever he is convinced, not 
only that it can be maintained, but that the public interests require it, 
though the people have no direct interest in the result, and though the 
grievance sought to be redressed is a private, and not a public griev- 
ance. The court also hold that the last named section vests in the 


1 32 N. E. Rep. 54. 4 N. Y. Code Civ. Proc., § 1781. 
28N. Y. Supp. 918. 5 Ibid., § 1782. 
3 3N. Y. Supp. 815. 6 Ibid., § 1808. 
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Attorney-General an absolute discretion as to what the public interests 
require, and that his decision is not subject to review by the judicial 
courts. This view leaves nothing for the courts to decide, in such an 
action, but the question whether the directors or trustees are shown to 
have been guilty of such breaches of trust as require them to account 
to the corporation, or to its creditors, for the value of any property 
transferred by them in violation of their duties, and such as require the 
removal for misconduct under the section first referred to. From this 
decision two of the judges! dissented. What the court further held, 
onthe merits on the action, is summarized in the third paragraph of the 
syllabus, thus: ‘‘ A domestic corporation can not sell all its property to 
a foreign corporation organized through its procurement, with a ma- 
jority of non-resident trustees, for the express purpose of stepping 
into its shoes, taking all its assets, and carrying on its business, 
as that would be the practical destruction of the domestic corpo- 
ration by its own act, which the law will not tolerate; and, the 
transfer being void as to non-assenting stockholders and the State, 
the latter may, in its sovereign capacity, compel the trustees who 
consummated the transfer, to make restitution of the property to the 
corporation.”” And the court hold further, that the right of the people 
to have restitution made is not impaired by the fact that the trustees in 
what they did may have acted in good faith. The transaction on which 
the majority of the court thus set the seal of its condemnation was that, 
in 1880 the Spring Valley Hydraulic Gold Company was organized as a 
corporation under the general manufacturing act of New York, and 
shortly afterwards invested substantially all its capital in certain mines 
in the State of California, which it operated as its sole business until 
the year 1886. The corporation was formed with the object, as stated 
in its certificate of incorporation, of carrying on the business of 
mining various precious ores, and smelting, refining and selling the 
product thereof. In July, 1886, the defendants, who were trustees of 
the corporation, transferred all its property, both real and personal, in- 
cluding said mines, to a corporation organized at the time under the 
laws of the State of California, for the purpose of carrying on the bus- 
iness theretofore conducted by the New York company, and of taking 
its assets. This was done with the approval of stockholders of the 
New York company holding a majority of its stock. They acted in 
good faith to save the property from sacrifice, but without the consent 
of the holders of a large number of shares, and against the protest of 
some of the stockholders. The sole consideration for the transfer was 


1 Landon and Brown, JJ. 
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an agreement by the California company to pay the debts of the New 
York company and to issue to it certain shares of its capital stock, 4 
majority of the directors of the California company were and still are 
residents of California; and the only object of the transaction was, 
without a dissolution, to reorganize the New York company under 
the laws of California, in order to obtain some real or supposed 
advantage conferred thereby. This decision gives rise to a number 
of reflections, more than we have space at present to write down, 
One of them is that it establishes that a corporation, organized in 
New York to carry on mining operations in California, cannot, by 
this species of reorganization, migrate to the State where its oper- 
ations are conducted and where a majority of its stockholders reside, 
But the same court has recently held that a corporation organized 
by citizens of New York, under the laws of West Virginia, to do 
business exclusively in New York, is entitled to the immunities of a 
corporation, just as though it had been organized in New York.! The 
subject of the foreign corporation, and especially of the species known 
as the tramp corporation, is furnishing an interesting phase of our juris- 
prudence; and this decision will add to the interest, but possibly with- 
out diminishing the entanglements in which the subject is involved. 


Water Company: Non-LiaBiLity TO PROPERTY-OWNER FOR Loss FROM 
Fire THROUGH Insurricient WateR Suppiy. — The case of Britton v. 
Greenbay &c. Water- Works Co.,? is a contribution to the stock of de- 
cided cases holding that a water-works company, which is under a con- 
tract with the city to supply ‘‘ the city and the inhabitants thereof with 
water for public and private use, for public and private consumption, 
and for putting out fires,’’ —stands under no liability to respond in 
damages to private persons for losses caused by fire in consequence of 
its failing to furnish a sufficient supply of water for its extinguishment. 
The case is reasoned on principle by Mr. Justice Orton in a very clear 
and intelligent manner, and he discovers but one case * opposed to the 
view which he takes, while he cites a large number of cases concurring 
in that view.* 


1 Demarest v. Flack, 11N. ¥. Supp. 
83; s. c. aff’d, 128 N. Y. 205. 

2 (Wis.) 51 N. W. Rep. 84. 

3 Paducah Lumber Co. v. Paducah 


Water Supply Co. (Ky.), 12 S. W. Rep. 


554. 


4 Davis v. Water-Works Co., 54 
Iowa, 59; 6 N. W. Rep. 126; Becker v. 
Water-Works, 79 Iowa, 419; 44N. W. 
Rep. 694; Atkinson v. Water-Works 
Co., 2 Exch. Div. 441; 21 Moak’s Eng. 
R. 541; Nickerson v. Hydraulic Co., 
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Wuat Desrs BE THUs SET Orr: Bonps oF THE CORPORATION 
PLEDGED AND BouGut IN BY THE PLepGEr. — In the case just alluded to, 
it was also held, dealing with the question what debts of the corpora- 
tion may be thus set off, — that where the shareholder against whom 
the representative of the corporation brings the action to collect the 
unpaid balance due on his shares, has become the creditor of the cor- 
poration, under an obligation of indebtedness secured by a deposit of the 
bonds of the corporation as collateral, which bonds the creditor has sold, 
and of which he himself has become the purchaser at the sale, he is not 
entitled to a statutory right of set-off in respect of such bonds, for the 
reason that he has no title to them,—the rule being that, in the absence 
of an express authorization from the pledgor, in the contract of pledge 
or otherwise, a pledgee, being a trustee, cannot become the purchaser 
of the thing pledged at his own sale.! 


46 Conn. 29; Foster v. Water Co.,3 Rep.300; Ferris v. Water Co., 16 Nev. 
Lea, 42; Fowler v. Water-Works Co., 44. 
83 Ga. 219; 9 S. E. Rep. 673, 674; 1 Appleton v. Turnbull, 46 Alb. L. 
Beck v. Water Co. (Pa. Supp.),11 Atl. J. 168. This right of set-off has been 
given in Maine by Statute, Ibid. 
VOL. XXVII. 20 
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CORRESPONDENCE. 


POWER OF A CORPORATION TO SELL ITS SHARES AT LESS THAN 
PAR: A DEFENSE OF HANDLEY v. STUTZ. 


To the Editors of the American Law Review: 


I have read with much interest the article in your November-December num- 
ber entitled: “ Selling New Shares at Less than Par;’’ but I am unable to share 
the views of the author as to the evil effects of permitting such sale. It is un- 
doubtedly true that the law as laid down by the English court of last resort in 
the case of the Ooregum Gold Mining Company of India v. Roper, is in conflict 
‘with the law laid down by the Supreme Court of the United States upon the 
same question in the case of Handley v. Stutz. How much the English decision 
depends upon the wording of the ‘* Companies Acts of 1862 and 1867,” referred 
to by the writer on page 864 of the REviEw, it is impossible even to guess 
without an examination of the acts themselves, which I have not at hand. But 
whether this decision is made to turn upon the statute law, or the common law, 
it appears strange to me that the doctrine there laid down, as applied to the 
facts of that case, should be advocated as just, and worthy of commendation. 
In that case the corporation was about to fail for want of funds. Its stock was 
worth in the market about 124 per cent of its par value. A general meeting of 
the stockholders was held; and it was decided to issue additional stock, and 
offer it at 25 per cent of the par value, to get money enough to enable the com- 
pany to do further work in developing its property. The stock was sold pursu- 
ant to the resolution passed in stockholders meeting. The money received for 
the stock so sold was used in further prospecting, and rich gold deposits were 
found. The company was thus relieved from financial embarrassment, and the 
stock of the company went up from 12 per cent of its face value, to 200 per cent. 
About four years after this additional stock had been issued by direction of the 
stockholders, some of the original stock was bought by Roper. As a stock- 
holder he brought suit to compel the persons buying the additional stock (which 
was bought on the terms proposed by the stockholders themselves) to pay to 
the company the additional 75 per cent required to make the face value of the 
stock so bought by them; and the court held that they must pay it. Thereisno— 
pretense that any creditor of the company was injured or misled; but the 
decision is put upon the bold ground that any person agreeing to take a share 
of stock in a company, agrees to become liable to that company for the face 
value of the share, no difference what contract he may make with the company; 
and no difference how fully such contract is authorized by the stockholders. It 
does not seem to me that we want such law in this country, at least not by 
judicial decision. 


However, we are not so much interested in the English as in the American 
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case. Is the latter such bad law, and fraught with such evil consequences, as 
the writer would have us believe? In the case of Handley v. Stutz, it is de- 
cided that an active corporation, finding its original capital impaired by loss or 
misfortune, may, for the purpose of recuperating itself, and providing new con- 
ditions for the successful prosecution of its business, issue new stock, put it 
upon the market, and sell it for the best price that can be obtained.’ The court 
further says that the uncontradicted evidence showed that the sale of stock in 
that case was in good faith, and that the price paid was fair and reasonable un- 
der the circumstances; and the decision of the court is based upon such finding 
of facts.2 The court further comment as follows: ‘ To say that a corporation 
may not, under the circumstances above indicated, put its stock upon the market 
and sell it to the highest bidder, is practically to declare that a corporation can 
never increase its capital by a sale of shares, if the original stock has fallen 
below par.”’® All this does not sound like very dangerous doctrine; and the 
authorities cited in the opinion show that it was not new doctrine, so far as the 
principle laid down was concerned, either in the United States Supreme Court, 
or in the courts of some of the States. Chief Justice Fuller and Justice Lamar 
dissented from the finding of the court upon the point in question; but it will 
be observed that they did not base their dissent upon any such doctrine as is 
laid down in the English case cited above; but upon the ground that the facts 
did not show that the stock was sold bona jide, and in the market; and that, in 
fact, no consideration was paid for the stock. And if the majority of the court 
had understood the facts as did Chief Justice Fuller, these stockholders would 
have been held for the face value of the stock received by them, just as in the 
same case the old stockholders who had taken additional stock without paying 
anything for it, were held for its full par value. 

Judge Jackson, now of the United States Supreme Court, decided this case in 
the Circuit Court. Upon the main point under discussion he decided differently 
from the Supreme Court; but he based his opinion mainly upon his understand- 
ing of the “‘ Upton cases”? theretofore decided in the United States Supreme 
Court — not observing the different circumstances under which, and the different 
objects for which the stock in controversy wasissued. There is one paragraph 
from the opinion of Judge Jackson that is worth quoting, as showing whence 
authorities were at that time obtained for the doctrine now so severely con- 
demned by Professor Huffcut. ‘‘ Counsel for the defense called the attention 
of the court to several English cases, holding that shareholders even as against 
creditors of the corporation, are entitled to stand upon their contract with the 
company. Those cases may not be specially discussed or reviewed, as the 
decisions of the Supreme Court of the United States and of Kentucky, under 
whose laws the Clifton Coal Company was organized, proceed upon a different 
principle.’ 4 

It may be that it is bad policy to permit the stockholders of a corporation, 
under any circumstances, to authorize the issue and sale of additional stock at 
less than par; but if so, it would seem that it should be a matter for the legis- 
lature, and not for the courts. It ought to be a very strong case of necessity 
that authorizes a court to make a new contract for people who have dealt at 


1 11 Supreme Court Reporter, p. 534. 3 Ibid., p. 535. 
2 Ibid., pp. 534 and 535. 4 41 Federal Reporter p. 550. 
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arms-length, and in good faith; and set aside the contract made by them, It js 
said that creditors have a right to assume that all the capital stock of a corpo- 
ration is taken at its face value, and full consideration paid therefor to the com. 
pany; and in the original formation of a company there seems reasonable ground 
for such assumption. But when the capital stock of a company is worth only 
fifty cents on the dollar at the time additional stock is issued and sold, what 
reason have creditors to assume that the additional stock was sold at par? 
Creditors would seem to have as much right to assume that the bonds of the 
company were sold at their face value, and the full consideration therefor paid 
to the company; and ask the courts to hold the purchasers of such bonds, the 
directors, or the stockholders, responsible to the creditors for all discount from 
the face of bonds so sold. But we believe nothing of that kind is claimed asthe 
province of the court, if the transaction is without fraud, and not forbidden by 
the statute law. 

On the whole it would seem to me that there is no serious ground of appre- 
hension on account of the law laid down by our Supreme Court in the case of 
Handley v. Stutz. 


J. A. GALLAHER, 
BELLAIRE, O. 


ENGLISH LEGAL AFFAIRS.! 


If the question “‘ What legal affairs are there to be spoken about of late in 
England’’ were asked of most people in the Temple, the answer, partly jocose 
and partly serious, would very likely be — there are none. This answer would 
have a considerable amount of truth in it, if the position of matters in London 
alone were in question, for during the last two or three months London common 
law business has been practically suspended, owing to the absence of the 
judges in the country districts on circuit, or trying election petitions, or, in 
the case of one judge — Mr. Justice Matthew — acting as chief commissioner 
on the evicted tenants commission in-Ireland; one of the never-ending phases of 
the Irish question. Such a Michaelmas session was never known within, the 
memory of the very oldest member of the bar, and there is no hope or expecta- 
tion of any improvement while our present system remains unreformed. Lon- 
don suffers most, as in fact it does in everything which relates to local admin- 
istration, and in this particular matter it is punished in the interests of the 
provinces. An endeavor is made by the report of the Judges, which has been 
spoken of in these pages on a former occasion, to devise a scheme which shall 
secure the presence of a sufficient number of judges during the absence of the 
majority on circuit. Unless this could be done the decided opinion was 
expressed that all other suggested alterations would result in disappointment. 
But even were as perfect a plan as is conceivable to be devised for assuring 
the continuance of business in London, there seems no doubt but that the 
palmy days of the Central bar are over. There is in course of growth a new 
system whose main feature is decentralization; and local bars are estab- 
lishing themselves in most of the large towns. Some of these are demanding 


1 From our London Contributor. 
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the continuous presence of judges of the High Court, and will not be satisfied with 
any proposal for merely modifying present circuit arrangements. A striking ex- 
ample of the havoc which these local bars have on the bar in London, is seen in 
a statement lately made, that in seventy cases entered for trial at the Liverpool 
assizes the pleadings had been drawn by barristers in Liverpool; and probably 
when these cases come to trial the counsel engaged will be for the most part also 
members of the local bar. However, legislation is constantly extending the 
jurisdiction of the provincial civil courts called County Courts, and encroaching 
upon the prerogatives of the High Court. Their increased importance is also 
clearly shown by the character of the men who are now appointed to the judicial 
office in them; and the prediction may be safely made that ere long, that is if 
legal reform is ever to be set about in earnest, the County Courts and their 
judges will become branches of the High Court; and the judges drawn upon to 
occupy vacancies in the Supreme Court in London. 

While this process of decentralization is thus going on with such serious 
results to the London bar, and the legal business of the metropolis, which 
should legitimately go into its courts, stagnates owing to arrangements which 
deprive them of their judges, it is perhaps suffering more than its due share of 
the evils arising from the delay, costliness, and uncertainty, which may be 
charged against legal administration in general. At any rate it is in London 
that the first practical step has been taken which may be considered as a protest 
against the unsatisfactory condition of the courts of law; and it is the establish- 
nent of the London Chamber of Arbitration which is the chief subject of inter- 
est and importance in the occurrences of the last few months. The late 
discussions by the newspaper press, the professional journals, and the various 
legal societies representative of the solicitors — the Incorporated Law Society — 
and of the bar—the Bar Committee (not the Inns of Court, for though 
nominally the organization of the bar they take no part in the guidance of 
the profession) has revealed such a diversity of opinion and a jealousy of 


alterations which may have the tendency of disturbing the comfort of the 


well to do, as show too plainly that the profession itself will never unite 
to put an end to the abuses that are admitted and cannot be denied. We have, 
since the accession to office of the Liberal government under Mr. Gladstone, a 
Lord Chancellor, Lord Herschell, of whom the greatest hopes might be enter- 
tained alike from his character, his abilities and his career, but evidently, too 
evidently for us to indulge hopeful anticipations, we cannot look to Parliament 
to take matters out of the hands of lawyers and give us the large, comprehen- 
sive, and drastic scheme of legal reform in all its range, which the circumstances 
of the times demand. As far as Parliament is concerned these reforms seem 
to be inevitably postponed sine die. We hear of Irish Home Rule, of Eight 
Hours Bills, One Man One Vote Bills, Parish Councils Bills, Disestablishment 


of Churches Bills, and many others which excite party interests and animosities; 


but never a word of intended government action with the object of restoring 
Her Majesty’s courts throughout the country to a state of efficiency which 
might properly be expected in a civilized country. In the absence of govern- 
ment fulfilling this elementary duty of a government, the city of London has 
been driven to do what must be done by settlers in barbarous regions where 
law has not yet become established, and it has had recourse to that system of 
settlement of disputes by arbitration which is too suggestive of the rough and 
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ready methods of the Patriarchs to be very appropriately pursued in these days. 
of complex and refined affairs. What the merchants of London have beep 
forced into doing it seems likely the merchants of other cities will do; and if 
the result in London is successful we shall see Arbitration Chambers set up all 
over the country. The Liverpool Chamber of Commerce has had under consid- 
eration a proposal to set up a Chamber of Arbitration on the lines of the London 
court, and whatever may be the defects of the method of arbitration, and they 
are well enough known to men of business, it yet seems probable that the still 
better known evils of litigation in the ordinary courts are introducing an ex. 
periment which may have considerable influence upon the character and pros- 
pects of the legal profession. It is in the nature of a challenge to lawyers to 
set their house in order, and a threat that if this is not done, then, as far ag ig 
possible, the law courts shall be given the go-by. For a considerable time it 
has been evident to lawyers that the arbitration of disputes in certain special 
trades had done much to prevent business coming to the courts, and now this 
scheme, promulgated by the corporation of the city of London, its Chamber of 
Commerce, and other associated bodies, comes upon the scene with the design 
of affording to the business and professional world at large the advantages 
of arbitration carried on under the auspices of a body possessed of great 
social and business prestige, in place of the irregular, casual and partizan 
arbitration which has been one of the weak points of reference to pri- 
vate individuals chosen for the most part from friends of the disputants, 
The one doubtful point is as yet whether the new organization can be worked 
with success. If it does succeed the courts will have a powerful rival and this. 
rivalry may help to bring about a simplification of legal procedure. Success 
may be desired for it as a means of reform, and not because essentially there 
is the least reason for considering the decisions of the best Arbitration Chamber 
superior, or even equal to those of the courts, But the weary, purse-lightening, 
and heart-breaking work of getting those decisions at present considerably dis- 
counts their value. Were all removable hindrances to the speedy and cheap 
transaction of business in the courts actually removed, it is more reasonable 
to suppose that litigants would have recourse to them in preference to any 
private tribunal; and this isso notwithstanding an opinion which Lord Coleridge 
is fond of expressing that in mercantile matters no possible reform of legal 
procedure can bring back to the courts the business which for so long has 
been prey to arbitration. He has come to look upon this transference almost 
as a natural or social law which it is vain to resist. In any view, however, 
the movement is an important one and a sketch of the constitution of the new 
chamber may be found interesting to American readers; but it is desirable first 
to say a few words about reference to arbitration as it exists under the com- . 
pulsory powers of reference of the courts, and under voluntary submissions. 
In the opinion of very competent persons it is desirable that the powers of 
compulsorily sending cases already before the courts to arbitration should be 
extended. Generally speaking parties must consent in order that a matter may 
be referred to the official referees of the court or to a special referee or referees 
selected by the parties. In the absence of such consent the rules of court only 
provide for compulsorily referring cases requiring scientific or other investiga- 
tion not to be conveniently made in the ordinary manner, or where the matters 
in dispute are matters of account. Moreover only the cause or matter itself, 
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oran Issue of fact arising therein, can be referred under these compulsory 
powers, and not “all matters in difference between the parties.”’ 

What further distinguishes these references from voluntary submission is 
that the official or special referees must follow the ordinary procedure of the 
courts: and their awards therefore can be reviewed and appealed against upon 
yarious grounds besides those upon which an award in a voluntary reference can 
be impeached. Thus the reference often amounts to interposing another court 
in the formidable series of courts through which an action can be fought; and 
parties frequently look with dread upon the exercise of the powers of the 
courtin this respect. Were these drawbacks to compulsory reference removed, 
and the method more assimilated to the procedure in ordinary arbitrations, then 
they might be exercised in mercy to the parties themselves who now, once 
started in litigation, are reckless in the use of all offensive and defensive 
weapons of expression placed in their hands too freely by the law. There is 
too small a sense of proportion in the quarrels of litigants, and the result is a 
shamelessly excessive expenditure of time and money upon what the law must 
put some restraint if it is ever to save itself from the reproach under which it 
has long labored, and which has increased apparently of late years in England. 

However, this matter of compulsory reference was altogether passed over by 
the judges in their report and hence numerous obstacles to the successful action 
of the new Chamber of Arbitration exist which are absent in that portion of its 
operations relating to voluntary reference. 

As regards these latter, since the 9 and 10 Will. III.,) an act for determining 
difference by arbitration, down to the amending and consolidating arbitration 
act of 1889, everything has been done to facilitate the submission of disputes to 
arbitration, by conferring upon arbitrators the same powers as the courts, and 
giving to their decisions the effect of judgments. 

Whatever hindrances there may be to the success of the Chamber must be 
found either in the inherent defects of arbitration itself, or in the management 
of the business submitted to it. It is clothed by legislation with all the need- 
ful powers, and has the advantage over the courts of the favorable features of 
arbitration, viz.: its freedom from the technical procedure of the courts, ques- 
tions of new trial arising upon the admission or rejection of evidence, and 
appeals from court to court upon law or facts. 

Having saidso much we may now speak broadly of the constitution of the 
Chamber itself and its procedure. It is composed of the corporation of the 
city of London, the London Chamber of Commerce “ and such other com- 
mercial associations and institutions as may be from time to time deter- 
mined’ together with the body of arbitrators from time to time nominated by 
the city and the associated bodies just mentioned, and ultimately approved and 
appointed by the court of common council of the city. The persons qualified 
to be chosen as arbitrators are to be British subjects, who shall have been 
established in business in the metropolis for at least seven years as bankers, 
brokers, merchants, “‘ or otherwise,’ and also retired ship-carpenters or masters 
who have served as such for seven years and such other persons ‘‘ as in the 
opinion of the corporation shall be specially qualified.’ Evidently the intention 
is, and it is one of the chief advantages of the Chamber, that a body of per- 
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sons shall be formed containing individuals easy of access, who are experts 
upon all the various classes of cases which may arise in a commercial center, 
like the city. We hear of members of the legal profession who have applied 
to be appointed arbitrators, but it is not considered likely that the profession 
will be looked on with favor by the corporation; and there have been loud out- 
cries against lawyers being allowed to get their “‘ fingers into the pie ”’ for fear 
they should spoil all. The demand has even been made that parties should not 
be represented by counsel or solicitors; though a rulé of the Chamber has in 
fact provided for such representation upon parties giving notice to the regis. 
trar of the Chamber. 

The arbitrations are to be before one, two or three, of these arbitrators, 
according to the device of the parties as expressed in their submission (forms of 
which to meet each case are provided by the Chamber), and the particular person 
or persons are selected from the approved list by the registrar according to the 
nature of the dispute, unless the parties themselves do so, Where two arbi- 
trators are appointed there are provision for the appointment of an umpire. 

The fees of the arbitrators are too guineas each for the first hour of the 
sitting, and for each subsequent hour one guinea. If the parties state a case 
and agree that the award shall be made upon it the fee is not to exceed four 
guineas. There are detailed provisions as to the payment of these fees but the 
principal one is that the parties are deemed to have contracted with every arbi- 
trator and umpire to pay them. Without such a contract the latter cannot sue 
the parties for their services, and can only withhold the award until they are paid. 

A legal assessor has been appointed — Mr. Philbrick Q. C., a well-known mem- 
ber of the bar, and the appointment of this official rests with the corporation: 
he holds office during their pleasure; and he is to be a barrister of not less than 
seven years’ standing. He only sits if allthe parties desire it for the purpose of 
his aiding the arbitrators or arbitrator with his legal knowledge where questions 
of law may arise. He is entitled for each day he is engaged for not more than 
three hours, to a fee of five guineas; if for more than three hours to ten guineas. 
One might expect the temptation to be rather strong to earn a second five guineas 
much easier than the first can be earned under this regulation. 

The registrar and other necessary officers of the Chamber are selected annu- 
ally by the corporation and he and his deputy must be either a barrister or 
solicitor who has been in practice in the metropolis for at least seven years. 
His duties are of course to regulate the business of the Chamber and render all 
requisite assistance to the arbitrators and others engaged in the cases. 

The sittings of the arbitrators are to be considered private, and permission 
to be present may be granted to the reporters of the public press only at the 
special request of all parties interested in the case. This is perhaps one of the 
rules designed to discourage all ‘ forensic displays ”’ and prevent professional 
persons from “ playing to the gallery;’’ a charge frequently made against our 
popular counsel. 

Other rules relate to the management of the arbitration, the making and 
publication of the award, the failure of arbitrators to act for various reasons, 
such as death, or other cause; and generally speaking, all the rules are adapt- 
ations or modifications of the clauses found in the Arbitration Act of 1889, or 
in well-drawn submissions to arbitration. These are incorporated in the sub- 
missions signed by the parties. 
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The fees, other than those already mentioned, are an office fee of one guinea, 
which includes registrar’s attendance, forms, room, etc., but is exclusive of the 
ordinary stamp duties; those for copies of documents supplied by the registrar 
at four pence per folio of seventy-two words; and those for witnesses, which 
are to be those of the High Court scale, and for counsel and solicitors, also on 
the High Court scale, but only for all attendance at the hearing. 

The general costs of the reference and award are to be in the discretion of 
the arbitrators or the umpire, ‘‘ who shall have power to direct and by whom, 
in what manner, and within what time the same, or any part thereof, shall be 
paid, and may tax or settle the amount of costs to be so paid, and may in his or 
their discretion award a gross sum to be paid for costs.’? This rule also 
excludes explicitly that provision of the Arbitration Act of 1889, which allows 
arbitrators to award costs to be paid as between solicitor and client and thus is 
acriticism of that proposal in the judges’ report which recommends the pay- 
ment by the losing party of “‘ all reasonable costs incurred.”’ 

It is too soon to predict as yet what the future of the Chamber will be. But 
the experiment seems one which, as things are, was bound to be tried. Arbi- 
tration in special trades has been growing for years and has become popular in 
them. One of the elements indeed against the new Chamber is that so many of 
the chief businesses are too well organized to need the services of those outside 
their own circle. If the business of the Chamber is well managed there seems 
reason to believe that other bodies may be inclined to avail themselves of a 
system ready made to their hands; though it must be confessed that some of 
the best known firms of city solicitors have expressed the opinion that not very 
much is to be expected of it. At any rate the corporation has performed a real 
public service in providing the Chamber. The courts are in disfavor most cer- 
tainly and the proposal for commercial tribunals has fallen into the background 
for various reasons — one of them being the difficulty of getting such a measure 
through Parliament. Thus the Chamber comes at an opportune moment and if 
lawyers are sorry that such an effort to give the courts the cold shoulder has 
become necessary, yet they have by their representatives expressed that good 
will which must be one of the factors in the success of the Chamber; it being 
impossible after all to reckon lawyers as non-existent or a negligable quantity 
in this matter. The great difficulty will consist in uniting in a feeling of con- 
fidence towards the Chamber, those trades and businesses which have not set 
up their own courts of arbitration. If the affairs of the Chamber are managed 
as well as those of the special trades and business, there seems no reason why 
this confidence should not be obtained, and why this public formal and system- 
atized system, under the powerful and influential bodies which have brought it 
into existence, should not justify itself by providing cheap and expeditious 
decisions to those who have for long felt themselves shut out from the courts 
of law by the impossibility of obtaining such a precious boon to business men. 
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A TREATISE ON WILLS. By THOMAS JARMAN, EsQ. The fifth edition by LEoporp 
GEORGE GORDON ROBBINS, EsQ., of Lincoln’s Inn. Barrister at Law. Sixth American 
edition by MELVILLE M. BIGELOw, Ph. D, In two volumes. Vol. I, pp. cxcvi and 851; 
Vol. II, pp. xifi and 958. Boston: Little, Brown & Company, 1893. 


This publication is an interesting event in law-book making and is de serving 
of more than passing notice. It is, we believe, the first law book of great 
repute published in the United States, under the international copyright law, 
from advance sheets of the English edition, with notes by an American editor, 
It is the most authoritative work on its subject. And, perhaps most interesting 
of all, it is fifty years since the first edition appeared. 

An ordinary law book that had been subject to criticism from bench and bar 
for fifty years, by intelligent editing would gradually conform to the law so 
as to become a useful if not an indispensable book. But Jarman on Wills from 
the start was not an ordinary work. It is doubtful if a man with the character- 
istics of Thomas Jarman could have done ordinary work. And the product of 
twenty years of study by a conscientious legal thinker, stands as it always has 
stood, easily at the head of works on its subject. 

It is worth while to note how his book was received. In the Jurist of 
December 3, 1842,2 a reviewer says: “This is a book which it is scarcely 
worth while to review; the reputation of its author is now so well established 
by his edition of Powell on Devices that he is alike beyond the fear of our censure 
and the need of our approval,’’ concluding with these words: ‘‘ Along with the 
rest of our profession we beg to terider to Mr. Jarman our best thanks for this 
new effort of his genius, an effort which completely establishes his title as an 
original thinker, an able writer, and of course far better than all, the author of 
the best practical text-book on the law of wills.’’ 

With this auspicious beginning, every year that has passed, every criticism 
made upon it, every reference to it in decisions, under careful editing from time 
to time for fifty years, has produced a work which, if not the law itself, at least 
is very like it. The importance of this will be understood by reference 
to something said by Prof. Gray in this magazine in 1888. Prof. Gray 
there said: “Legal treatises, I confidently believe, are destined to playa . 
much more important part in the law than they have hitherto done. I will give 
but one, though I think, the main reason for this belief, and that is that the 
amount of the law is so enormously increased that its details cannot be known 


1 Several books are unavoidably held local books,—nor, indeed, all books that 
over for future notice. A shortnoticeofa are sent to us. 
book does not necessarily exclude a longer 2 Vol. 6, p. 483. 
notice hereafter. We cannot undertake to 8 See Vol. 22, p. 759. 
notice short monographs, nor exclusively 
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by any one man.’ Of no department of law can this more safely be said than 
that which concerns the disposition if property by will. Jarman was a pioneer 
in a wilderness of precedents. It is doubtful if to-day any man could strike 
out paths in this wilderness de novo. Hence the importance, the great impor- 
tance, of his work. The publishers are especially to be commended for 
Jeaving the text so nearly as originally written. 

The editing of the American edition has fallen into worthy hands. There is 
no occasion to compare Mr. Bigelow’s work with the literary rubbish usually 
called legal editing. Mr. Bigelow’s work is fully as creative as that of the 
author he is nominally editing. His experience as editor of the fifth edition of 
the work, and the conscientious investigation of the decisions for the past 
twelve years, have produced an accurate and concise series of notes and mono- 
graphs of unusual practical value, It would be a pleasure to call attention to 
many of Mr. Bigelow’s notes. We have space for reference only to the follow- 
ing: In Vol. I: “‘ Testamentary Capacity,’’! ‘“‘Undue Influence,” ? “‘ Presence 
of the Testator,’’ * ‘Stages in the Development of the Rule as to Perpetuities,’’ # 
“ Precedent as an Aid to Interpretation,” 5 “‘ Life Estate with Power of Sale,’ & 
Power of Sale in a Will.””? In Vol. II: “‘ The Rule in Shelley’s Case,® “‘ What 
Words will Charge the Testator’s Real Estate.’’* 

Naturally with one of Mr. Bigelow’s attainments as a legal scholar, there 
would be a tendency to emphasize the historical rather than the practical side 
of the law. In a book that is as practical as Jarman, to be used by practical 
men, the good judgment of an editor can be better shown in this respect than 
in any other. Mr. Bigelow has steadily dwelt on the practical side of his sub- 
ject. In one or two cases—as in his notes on the Rule against Perpetuities, 
and the Rule in Shelley’s Case, he has been properly historical. His note on 
Perpetuities is the most concise history of the development of the law on the 
subject that we remember ever to have seen. It is a matter of some regret 
that the index does not refer more particularly to Mr. Bigelow’s notes, but 
cross-references at proper place in the annotations obviate this want to a fair 
degree. 

There is one aspect of Mr. Bigelow’s work that should be noted. An Ameri- 
can editor of an English work is quite likely to produce a nondescript that does 
not open the English law to the American lawyer nor state the American law in 
any degree of fullness. Mr. Bigelow has dealt with this problem with great 
discretion. The result is virtually an American treatise resting, as it should, 
on the best available statement of the English law of wills. 

The press work of the book is admirable. In passing it may be noted that 
the first American edition in 1845 was published by the now almost venerable 
publishers of the present edition. The book easily could have been extended 
to three volumes, but good sense in the publishers and judicious brevity in 
editing restrained it to two volumes. The whole appearance of the book gives 


.the impression that it is a practical book for practicing lawyers in which will be 


found the English and American law of wills with copious and accurate citations 
of the authorities. 


1 p. 61. 
2 p. 66. 
3 122. 
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LAWSON ON ConTRACTS. — The Principles of the American Law of Contracts at Law andin 
Equity. By Joun D. Lawson, B. C. L., LL. D., Professor of Common Law in the Uni. 
versity of the State of Missouri, and Author of “ Rights, Remedies and Practice,” “ The 
Law of Usages and Customs,” “ Leading Cases Simplified,” etc., etc. St. Louis: The F, 
H. Thomas Law Book Co. 1893. 


This work, by a well-known law writer and professor, is already meeting with 
considerable favor. It has been adopted as a text-book by several of the lead- 
inglaw schools. The learned author discovered the necessity for a distinctively 
American work upon the principles of contract in his professorship of Common 
Law in the Law Department of the University of the State of Missouri. It has 
been his aim to present to the students of that department, in a necessarily 
limited period of time, a practical view of the law of contracts, as exemplified 
in the decisions of the American courts, and to accompany and supplement this 
view by the study of some text-books upon this branch of the law. But in the 
choice of a suitable text-book he encountered a difficulty he had never foreseen 
or believed possible. Two English treatises, remarkable for their clearness of 
analysis and exact learning, were, for reasons which the learned author men- 
tions, quite unsuited to his purpose; and there was scarcely an American 
treatise which had not been written entirely from the stand-point of the practi- 
tioner, and not at all from the point of view of the student at law. He finally 
became convinced that there was no American book which presented a clear 
and concise statement of the principles of the law of contracts as contained in 
the decisions of our courts of last resort; and he, therefore, set himself to the. 
task of preparing the present work. We have not space to quote what he says 
concerning the English works; but we concur with his observation that “ the 
day has gone by when an English law book, no matter how well edited or anno- 
tated here, will satisfy the American lawyer.”’ 

In looking through his observations on American treatises, we can all well 
agree with him in the observation that most of those which he mentions are 
not the best books which could have been devised for the use of the student; 
but we have been curious to note his observations upon the work of Dr. Bishop, 
in view of the fact that his preceding language includes the declaration that 
that work is not a clear and concise statement of the principles of the law of 
contracts as contained in the decisions of our courts of last resort. Of Dr. 
Bishop’s work he says: “‘ The more one studies the subject, and the deeper he 
is read in the decisions of the courts, the greater will be his admiration of the 
genius of the author in evolving his principles and reconciling conflicting cases, 
and his courage in combating erroneous doctrines. I know of no more delight- 
ful book for the lawyer than Dr. Bishop’s, and few more difficult for the novice 
to comprehend. The latter is hardly to be blamed if he finds it impossible very 
often to grasp the meaning of an author who takes it for granted that his reader 
is to some extent learned in the law.’? From this we may conclude that Dr. 
Lawson found a field for an elementary American treatise on the law of con- 
tracts chiefly in the fact that the work of Dr. Bishop took too many things for 
granted, to be well suited for the use of students and beginners. We are not 
sufficiently acquainted with Dr. Bishop’s book to express any opinion on this 
subject. We concur with Dr. Lawson in his expressions of admiration for the 
genius of Dr. Bishop. We know that the last edition of Dr. Bishop’s work has 
had a great success from a publisher’s stand-point. In fact, the sales were 
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phenomenal; and this attests at least the confidence which the legal profession 
have in any book written by him. He is a most thorough and conscientious 
literary worker, who has forever kept out of his breast the impulse of writing 
books for money. 

We know something about lecturing to law students, but have not such an 
acquaintance with the matter of instructing them out of text-books, and drilling 
and quizzing them, as will enable us to say whether or not the work of Dr. 
Lawson will be found a better work for that purpose than the work of Dr. 
Bishop. Perhaps it will turn out that opinions and tastes will differ on the 
question, just as in the other departments of education tastes and opinions dif- 
fer upon the value of text-books prepared by different educators. An instruc- 
tor will generally prefer to use the book with which he is best acquainted. We 
doubt whether it is not exactly true that the text-book which is best for the 
lawyer and for the judge is best for the student. The student ought to begin 
to think as a lawyer and as a judge, and he ought to begin early to put his 
thoughts in the language of the law; and the gaps in his knowledge can be 
readily filled up by a competent and sympathetic oral instructor, such as Dr. 
Lawson is known to be. Of course, a book which is intended for beginners 
necessarily makes a great many statements which are taken for granted in works 
which are intended for judges and practitioners. But should this be so in the 
latter class of works even? Should anything be taken for granted at a period 
when lawyers and judges must have a book for everything, and where the whole 
law is a yielding mass shifting beneath our feet? Are not all the lawyers and 
judges students from first to last? Does the most learned judge ever cease to 
be a student? Does not an appellate judge restudy some topics in the law 
whenever he writes a new judicial opinion? Can alaw book be too elementary 
for a profession which numbers among its members so many unlearned and 
incompetent persons, not only off the bench, but on it? 

We conclude by saying that we have confidence in this book and recommend 
it to the attention of instructors and the profession generally, because we 
believe in its author; because we have known him intimately for nearly twenty 
years, and have learned that he is a man that does not make statements without 
foundation; and we therefore conclude that if he has discovered the necessity 
for such a treatise as a means of instructing students, it must have a raison d’ 
étre. Nor do we believe that it will be less valuable in the slightest degree to 
the most learned and experienced judges and practitioners, from the fact that it 
has been cast-in a mold of elementary simplicity. The number of topics cov- 
ered is wide; the number of cases cited is great; the work bears evidence of a 
great deal of skillful and painstaking labor; and we feel sure that its success 
will justify the labor and pains of its author. 


COBBEY ON CHATTEL MORTGAGES.— A Practical Treatise on the Law of Chattel Mortgages 
as Administered by the Courts of the United States, Complete and Exhaustive. By J. 
E. COBBEY, of the Beatrice, Neb., Bar; Author of *‘ Law of Replevin,” and compiler of 
Consolidated Statutes of Nebraska. In2 Vols. St. Paul: West Publishing Co. 1893. 
This work is printed in two volumes of 1320 pages of text. The subject is 

not a very large one, though there are a good many decisions upon it. There 

was a good treatise upon the subject and no special demand for another; and 
this one, while citing a good many cases, does not seem to handle them as 
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skillfully as does the author of the pre-existing work. In respect of technique 
this book has a good many defects. We notice, for instance, that in some 
places cases are cited in the body of the text, though they are generally citeg 
in the foot-notes. We also notice that the text in many cases looks like the un- 
skillful copying of the syllabi of reporters. For instance, glancing at page 233 
we quote the following: ‘‘ Where two hundred and fifty cattle were mortgaged 
out of a herd of three hundred and sixty-one, no selection or separation was 
made of those mortgaged. About four months afterwards, and before any 
rights of third parties had intervened, the remainder of the herd was mortgaged 
to the same party; the intention of all parties being that the two mortgages 
should cover the entire herd, and all the cattle of that brand. Held, that the 
description was sufficiently definite, as against third parties whose rights at- 
tached after the giving of the second mortgage.’ To this statement which is 
evidently drawn with reference to the facts of a single case, the writer cites no 
less than seven cases decided by the Supreme Court of Kansas, from volumes 
13 to 42 of the Reports of that State. The next illustration, on the same page, 
is as follows: ‘‘ And where the mortgage was fatally defective, but possession 
was delivered to the mortgagee before thé rights of third parties had attached, 
held, that such parties could take no advantage of the faulty description,”— 
citing another Kansas case. These citations are not calculated to impress one 
with the conclusion that the writer is master of a good legal style, or that he 
handles his authorities skillfully. Certainly the seven Kansas cases cited to 
the first statement, spreading over a period of some twenty years, could not all 
of them have related to the single transaction upon which the proposition 
stated by the author in conclusion was “ held.” 

This book should have been presented to the profession (if at all) in one 
volume. It bears the most evident marks of spreading out and padding. Itis 
double-leaded. The sections are spread widely apart; the caption lines of the 
sections, instead of being what printers call ‘‘ side-heads,”’ are what are called 
“center-heads,” forming separate paragraphs above each section and involving 
a manifest attempt to consume space. In order to make the volumes look 
large, a very thick paper something like pasteboard has been selected on which 
to print them. The resources and patience of the profession are so overtasked 
with the multiplication of law books that they will not justify the presentation 
of a treatise on a limited subject in two volumes when all the matter could have 
well been placed in one. 


BEACH ON EQUITY JURISPRUDENCE. — Commentaries on Modern Equity Jurisprudence as 
Determined by the Courts and Statutes of England and the United States. By CHARLES 
Fisk BEACH, Jr., of the New York Bar, Author of “ Contributory Negligence,” “ Private 
Corporations,” “ The Modern Law of Railways,” “ The Law of Receivers,” “ The Law of 
Wills,” etc. Editor of “The American Probate Reports,” etc., and sometime Editor of 
“ The Railway and Corporation Law Journal.” New York: Baker, Voorhis & Co. 1892, 


This work consists of two volumes, containing together 1201 pages of text in 
large type. Its author isa young man who began to write law books soon after 
graduating from the Law School of Columbia University, in New York, and who 
is known to have availed himself largely of the assistance of others. The 
result has been that there has been no uniformity in his standard of authorship. 
Some of his works have been very good, and some of them do not deserve 80 
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much commendation. There is no subject that he has not had the courage to 
attack; and itis said that his literary bureau is so well organized and disciplined 
that he will make a contract with a publisher to produce an extensive work 
within a very short period of time, and keep his contract, —a very rare and 
happy thing from the publisher’s stand-point. There is one thing, however, to 
be said in favor of his supposed literary bureau: It does not present the case 
of law books being written by a corporation. 

The little attention which we have been able to give to this book has im- 
pressed us with the idea that it is a good deal better than some of Mr. Beach’s 
other works, — that it is in fact a creditable performance. If it does not pre- 
sent very much matter in quantity for a two-volume treatise on so extensive a 
subject, it is to be said in reply that a treatise on so wide a subject as Equity 
Jurisprudence must necessarily be elementary and deal with leading topics 
only; and we have works like that of Bispham, which deal with the same sub- 
ject in one volume. Our best work on this subject is unquestionably that of 
Pomeroy, and it must necessarily long remain so, — Story’s great work being 
somewhat out of date. Nevertheless, Mr. Beach’s work seems well calculated, 
in a certain sense, to supplement the work of Pomeroy. He has certainly looked 
at the subject in its modern aspect and through the lenses of modern decisions. 
Outside of this, the difference between the two works will perhaps be found in 
the fact that while Pomeroy was an old master, Beach is a young student. It 
is not to be supposed, however, that youth ought to deter a man from the most 
ambitious literary efforts, when it is remembered that the first edition of Sugden 
on Vendors was written by a lawyer’s office boy at the age of nineteen, and that 
John William Smith died at the age of thirty-seven. 

The publishers have certainly presented this work well. It is printed by the 
State Journal Printing Company, of Madison, Wisconsin, who have acquired 
the reputation of being among the best American law printers. They have 
printed it on good, clear, white paper, avoiding the use of the smutty, ash- 
colored law paper which so many of our law publishers are now using in their 
law works, 


RAPALJE ON LARCENY AND OTHER KINDRED OFFENSES. — A Treatise on the Law of Lar- 
ceny and Kindred Offenses, such as Adulteration, Blackmailing, Burglary, Conspiracy 
to Defraud, Embezzlement, Extortion, False Pretenses, Frauds and Cheats, Piracy, 
Receiving Stolen Goods, Robbery and Trespasses Depriving of Property. By STEWART 
RaPaLJE, Author of Treatises on Contempts, Witnesses, Criminal Procedure, etc., and 
Late Editor of the Criminal Law Magazine. Chicago: The Wait Publishing Co. 1892. 


When we first turned over these pages we felt the wish that its learned author 
would go on the plan upon which he has commenced and take up other titles of 
the criminal law and go through them with the same thoroughness, until he 
shall have succeeded in giving us a complete treatise on the American Law of 
Crimes. It is no disparagement to existing works to say that we have no such 
treatise. The work of Dr. Bishop deals with principles in a masterful way. 
The work of the late Dr. Wharton began well, and extended through several 
successive editions while its learned author lived; but we always felt that its 
first edition was intrinsically the best. This work of Mr. Rapalje is written in 
& style that Dr. Bishop called in his “ First Book of the Law” a digest. He 
Somewhere referred to Chitty’s Criminal Law as being a digest and not atreat- 
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ise. The real difference between a digest and a treatise must be to some ex. 
tent shadowy. A digest is understood to be a collection of points, intended 
rather as an index to the statutes and reports, than as an exposition of the 
principles of the law. But the greatest works on the law are in a certain sense 
digests, and many think that the greatest value of the philosophical treatises of 
Dr. Bishop lies in the manner in which he indexes what the courts have decided, 
Some of the most useful English books of the law that were ever written, such 
as Burns’ Justice, Chitty’s Criminal Law, and even Hawkins’ Pleas of the 
Crown, could be denominated digests. Because a book is little more thang 
terse guide board to what is found in the judicial reports does not argue against 
its usefulness. We repeat that there is room for a work on our law of crimes, 
such as Mr. Rapalje has begun to write, and such as he can write, and we hope 
that he will go on, title by title, until he shall have covered the subject. - 


VANFLEET ON COLLATERAL ATTACK OF JUDICIAL PROCEEDINGS. — The Law of Collateral 
Attack on Judicial Proceedings. By JOHN M. VANFLEET, Judge of the Thirty-Fourth 
Judicial Circuit of Indiana. Chicago: Callaghan & Co. 1892. 


Every lawyer and judge has felt the difficulty, again and again, of advising or 
deciding whether a judgment, decree or criminal sentence is merely void in the 
sense in which it can be disregarded or overthrown in a collateral proceeding, 
or merely voidable in the sense which makes it effective until it is overthrown 
in a direct proceeding by appeal, writ of error, certiorari, or otherwise; and 
this difficulty is increased in dealing with the judgments of tribunals of inferior 
or limited jurisdiction. It is a branch of the law of jurisdiction, and it runs 
through every part of the adjective or remedial law. The difficulty of the 
subject justified an attempt to write a separate treatise upon it; and the great 
number of cases collected and examined in the present treatise shows the extent 
to which it has troubled lawyers and judges. We rather like the appearance of 
this book. It contains about 1,100 pages of matter all told, and there is no 
appearance of stuffing or padding. It seems to consist of a very patient collec- 
tion and careful arrangement of the decisions of the courts on the various 
phases of the single question under consideration. In some places the learned 
author analyzes and compares the cases and discusses their holdings in an 
intelligent and effective manner. The subject is so voluminous that he could 
not hope to exhaust it even in so large a volume. We fail to notice, for 
instance, a very interesting phase of it, falling under the head of criminal pro- 
cedure, which consists in the inquiry under what circumstances a criminal 
judgment or sentence is void in the sense that the prisoner can be subsequently 
enlarged on habeas corpus, or voidable merely in the sense that it must be cor- 
rected by appeal or writ of error. This forms a considerable part of every 
treatise on the writ of habeas corpus, and several articles on the subject were 
some years ago printed in the Criminal Law Magazine. We cite this omission 
to show the copiousness of the subject rather than to charge the learned author 


with a blamable omission, especially in view of the fact that he has given usso 
much in a single volume. 
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